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INTRODUCTION 

\ 

Until one has experienced a labor strike in a school district or other government 
V agency, it is difficult to appreciate the degree of disruption which takes place. The 
personnel and equippnent responsible for the efficient operation of the agency are often 
taken for granted, until they turn up nnis^ng<luring the strike. The absence of one skilled 
worker in a crucial position (for exannple, the telephone operator at the main telephone 
Switchboard) can create havoc wnere there is normally order. Hundreds of such workers 
(or even u few, in some cases) rrlissing from th^ir jobs can make the^ontinued operation 
of the government agency impossible,* unless thorough counter measures have been 
developed. 

1. An Overview of the Book 

This bool^ddr esses the following major areas: 

a. The fundamental differences between strikes in the private sector and strikes in 

the public sector ^ ^ ' ' * 

b: Interest arbitration os an alternative to the strike 

« 

c. The major causes of public employee strikes 

d. Th^tel'ltale signs of a strike 

e. ^\\q\ can be done^to avoid strikes by public employees 

f. llegal actions which coFTbe taken prior to, during, andpfter the strike 

g. How to organize a strike plan ' ^ 

( 

2. Many Questions Answered 
t 

Thfs boo^ is a practical guide for how to cope with4)ublic ismployee strikes and acts 

- ^ - --- -- - , 

of militancy. Specifically, tlje book answers a long list of questions which nnust be dealt 
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^- ' ■ ■. ■ ■ ' .' : . 

* with when a government agency enters into collective bjcrgoining with its employees and 
thereby automatical l/'subjects itself to the possibility of a Idbor strike. 

. 3* Threshhdid Questions \ - 

Before ah agency actually prepares for ajstrike, a number of threshhold questions 
should be examined: 

o. How prevalent are public employee strikes? 

b. Why are strikes in the public sector less tolerable than strikes in the industrial 
sector? ^ • " . 

c. Is interest arbitration a viable alternative to the strike? 

d. How do impasses, as possible precursors of a strike, develop and what can be 
done to I^Veak an impasse? ^ 

e. What are ilfe major causes of strikes and what can be done about them? 

f. What are some preemptive measures which can be taken to avoid strikes? 

g. What are the major legal questions which myst bp addressed in the evea^ of a 
'^Strike? 

4. Non-Legal Questions 

As a strike becomes likely, a number of non-legal questj^ons arise, the answers to 
which being imperative: 

a What is the -attitude of the management staff regacding strikes by public 
^ employees? Can the managers be relied upon to carry on during a strike? 

b. What must be done to assure the safety of those persons who remain on the job? 

c. What must be done to assure the ^afety^ of the agency's clientele, for example, 
^ patients in a public hospital and students in a public school? 

d. , What must be done to protect agency property and equipment from sabotage 

and vandalism? ^ 
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e. How many employees will actually refuse to work? 

'f. How many employees will appear on the picket lihe? 

g. How does the employer deal with pickets? 

h. What role will the varJous publics of the agency play? 

i. Should the agency r^mcuQ^in operation? 

j. How does the agency decide to stay open or close? 

k. How long can the agency stoy closed? How long can it stpy open? 

!• Will strikers be able ^o make up days lost, such as in the case of publi? school 
teachers? e 

\ 

m. Where can temporary employees be obtained to replace strikers? 

n. Will employees who report to work be able to stdnd the strain created by the 

extra work and the abuse of strikers? 

o. What ore the non-essential tasks of the agency which con be dispensed with 

#^ temp6r5Kily during the strike, if necessary?' 

p. What are the essential tasks that must be performed despite a strike? 

q. What new issues wlll.be' created' by the strike, e.g., amnesty? 

r. Will suppliers cross picket lines? 

s. Should strikers be punished? If so, how? 

t. What hjappens to the negotiations process duriftg the strike? 

u. If the a0ncy is closed, should ndh-strikers be paid or laid <xf f? ^ 

V. What role does the press and media ploy during a strike?. How can they be^ 
^heslpful? ' , - , ' 

5. Legal Questions " ^ . 

A strike 6y public employees Immediately brings fo the sur^face a host of important 
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> .0* What is a labor, strike? , Moss resignation? Picketing on company time? 

* ' ' "* , ' 

Slowdowns? ^ Work-to-the-rule? ' Mass sick-outs? Obstructive 'p'cketihg? 

Contrvt-stacking? Sit-downs? fHit-and-run? 

b. If a governing body wishes to stop a strike, what legal actions must be taken? 

c. What are the chances of a court not issuing an injunction? \^ i 
dv Why would an injunctioii not be issued? ^ 

e^ What legal restrictions aVe there in hiring temporary employees (strike 
breakers)? 

f . ■ Is binding interest arbitration^legal? 

g. ^ Can citizens sue the employer f6r damages? 

h. Can citizens sue the union for damages? ^ \ 

« 

i. " Can citizens sue individual striking employees for damages? 

j. Can the employer sue the union and individual employees for damages? 
k. What is d damage? 

I. Can medical prerfiiums be stopped? • 

'^m* ^ Can life insurance premiums be stopped? 
n. Can retirement premiums be stopped? ^ 
o. Cart leave aC^iOTulation be stopped? 

p. Can non-striking employees be shut out? What about their pay and benefits? 

q. Are mutual a|(i pacts l^gal? / 

tt^ , What legal actions must be taken to subcontract? \) 
, s. What jurisdiction do the poljce have on company (government) property? 
' t. What powers do private police have? 

u. Where cgn picketing legally take pkice - off employer's time and on employer's 
time? ' . ' ' ' ' 

v. What adtion con be taken. to assure nojh-violence on fhe picket line? 

' ' ^ 0 . ' < • - * . 
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w. * How forceful con policeNfce with obstreperous strikers? 

X. Are photos legally useful? , 

y. Can picketing be enjoined? ^ ^ ' ; 

2. Can picketers be detained.by police for questioning? 

' aa. What^lgal^ction must be taken to dismiss striking employees? 

bb. Whot legal action must be taken to decertify the union for on illegar strike? 

cc. What con be said in a letter of warning to employers? 

dd. What can be announced to employees when a strike is threatened? 

ee. Can an illegal strike go unpublished? 

ff. What right is there to stjU^e in the public sector? ^ 

gg. What Is the relationship between an unfair labor practice and a strike? 

hh. What is the appropriaJe legal reaction to sabotage and attempted sabotage? 

ii. What legal actions can be taken to stop the union from harrassing non-strikers? 

jj. Wh^it should be done legally, if an injunction is ignored? 

'"kk. What actions are enjoinable? 

11. What powers does the judge have other than to issue an injunction? 

mm. WJ^at legal action, V*any, is required to set special pay rates for strike 

^ ' breakers? 

nn. Exactly what procedures must be followed t6 serve TROs? 

00. Does employer property insurance pay off if damaged during a strike? 

pp. Are f inoncial penalties deductible from fed!eral income tax? 

qq. What specific actions should a governing body take to keep the agency running 
during a strike? 
All qf these questions and more are answered in this book. 
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CHAPTER! ' 
THE INCIDENCE OF GOVERNMENT STRIKES 

> 

I. Just 0 sompling 

From 1967 to 1980 there were several thousand public employee strikes throughout 
the United States, Following is a sampling of those strikes, each of which is docurhented: 

1967 - Oq January 5, and 6, over one-half of the 834 Camden, New Jersey public 

school teachers called in "sick," closing five of the cit/s public schools, 

1968 - In the spring, 50 high school students were arrested for vandalism while their 
^ New Haven^ Connecticut school teachers were out on an illegal strike. 

' 1969 - SacramentO) California: 127 social workers went out on strike because their 
county employer refused to bargain with them. They were fired. - ^ 

1970 - In April, Montana experienced its first public employee strike when most of 

Butte's 500 public school teachers -walked off the ^ob. 

1971 - In the spring, 2,000 San Francisco, public scliool teachers went on strike 

because city school board "refused to negotiate seriousl)^ with them.'' 

1972 - The faculty of the Seattle Community College went on strike in February and 

closed the college. ^ ' , 

1973 - In March, Oregon experienced its first strike when the Hillsboro public school 

teachers left their jobs, closing the schools for three days. 
1974 -Sixteen Baltimore City jail guards were arrested while on strike for 
» disorderly conduct. 

1975 -During the week of August 19, striking San Francisco policemen were'on a 

rampage of vandalism and sabotage. 



r 

1976 - October 6: Kansas City off/cials charged that some of the 92 fireS that;broke 
» ■ * * 

out during the three-day fire fighters' strike were deliberately set by striking 

firemen. • * 

1977- In Atlanta, Georgia, Mayor Maynard Jackson said striking city workersj^ 

* turned violent, attacking non-strikers. «^ 

1978 - Just before Christmos, 50 Newark, New Jersey police cofs had their windows 

smashed. Allegations were that it was done by the striking poficemen. 

1979 - On July 8, about 150 stri^king employees of the Tiffin Mental Health and 
Mental Retardatior^Center (Tqledo, Ohio) barricaded center entrqnces. 

1980- On the third day of a sjanitation strike, four striking city sanitations workers 
were charged with fire. bombing a , garbage truck manned with non-union 

. personnel. . * . ^ * 

1981 - Philadelphia, October 30, according to an Associated Press Report, children 
finally traipsed back to schoor"a-skippin* jujst like they should,'*^ one grinning 
grandfather soid, "aod tired of watching 'Days of Our Lives* on TV." 

\ That was not the only soap opera Philadelphia schqol children vfewed 
almost to the edge oip winter os they \yaited out a 50 day strike by the city^s 
teachers. 

They also watched^ political sit-com that featured: 

* 

* A City CQuncil session that broke up in a City of Brotherly Love 
brawj with councilmen throwing ice wajer at each other, engaging in 
. V du^Js with th'e.hearing stenographer's tripod and f inqlly just decking 
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teachers as a 



keeping your head while all those around you are losing theirs, only to 

watch as his driver lost his and started fighting with a tec\cher 

» It 
* Qergynnen who blocked downtown traffic to gei the mayor's 

attention and teacher^ who nnarched on Philadelphia's historic City 

Hall chanting; "Mayor Green, Mayor Green, the kids ar^'saying 

you've been nnean'^ * ' ^ , 

The* fall ^season's unusual version of the Philadelphia Story ground tc an 

intermission, but probably not a conclusion in mid-week with the teachers 

• ^ 'i 

accepting a court order to return to. school just hours befor^e labor union 

.\ ^ . * ' . ' ^ 

leaders threatened to close down the tqwn in a one-day general strike. 

Almost no one in Phitadd|?hiq was laughing. And almost no one thought 
the intermission had so(vecl ^anything more than getting the kids 'back to 
..school for the time being, more than ^even weeks late, ^ 

At the interlude, Hhe.city still faced a $236,million s^5ol^%*dget deficit, 
a tough teqchers' union qccustomed to winning showdoWns, a beleaguered 
moyor wKose critics fhink h^ is using the crisis to prove Wis poUtjcal 
manhood, mdp real-world 1981 gertointy that financially troubled cities like 
Philadelphia have fittle hope of , running to either state or federoh 



govefnnnents for old* 
2. Strikes not new; 
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Strikes by teachers and other public employees are not as recent vintage as some 
may think. Although there are few official records of .Strikes prior to 1940, there are 
scattered reports of 'strikes, by public employees .from the turn of the century, including 
the iniFOmous strike in 1919 by the Boston police. After 1940, the U,S* Bureau of .Labor 



Statistics began to keep records. A summary of those statistics Is contained in this 
chapter • ' ^ * 

Over the years there have been strikes by city bus jdrivers, grave diggers, draw 

'j ' 

bridge operators, physicians, graduate assistants, air control operators, prison guards, 

i» 

policem.en, trash collectors, social N^orkers, firefighters, school bus drivers, nurses, 
highway toll-takers, mechanics, custodians, sewpr inspectors, cafeteria wc>rkers, and 
policemen. 

Strikes by teachers have taken place in the smallest and the largest school (Jistricts 
in the nation. On Matinic^s Island, Maine,* the one-man teaching staff walked off the job, 
leaving 16 pupils. During the same scht)ol year (l968)/some 50,000 teachers wclked out of 
their schools in Nev^ York City, closing theni to o million children. . 

On Matioicus Island, the J 09-y ear-old, one room school house, 20.miles oif fhe coos 
of Maine, reopened when a new teacher was hired and he crossed the one-rYian 'packet line 
set yp by the striking teacher. The striking teacher walked off the /ob to protest 

"deplorable vl/orking conditions." The strike, he said, "put some grease in the gdars," to 

' • - ' • » 

have a new school building built for $30,000. and improve wofking conditions for the 
teacher. 

In New York City, 50,000 'teachers went on strike the same school year for similar 
reasons. This particular strike lasted 17 days and was executed to improve salorfes and 
working conditions for teachers. ^ . ' ^ ^ ^ ^ 

Since, that tinie, n^y^litancy has escaioted and the whole pace of negotiations has 
quickened. Since thes'e two strikes, hundreds of "bther strikes by teachers have been held, 
hundreds, of demonstrations hav6 been orgohUed, states have passed low^sjuxanjat tempt to 
brina order out of chaos, school boords hdye.Keen thrown out of office, teachers have been 
fined and jailed. '4 . ^ . ^-V ♦ 
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It's difficult to predict what the future may hold for public employee strikes. Will 

public employees become more demanding and militant .as they face reductions in force 

and the ravages, of inflation? Or, will public employees, out of fear of alienating the 

/ % 

public, l^ecome more docile? 



3. Strikes down 

The number of public employee strikes is decreasing, according to the Bureau of 
Labor.Statistics. In final figures for I98Q released in January 1982, the Bureau reported 
that the total number <rf work stoppages in government during I980»was 516, down frorYi 
593 in 1979. Strikes tigainst local governments decreased as well, dropping from 536 in 
.1979 to 493 in 1980. AcQ6rding to a repor^t in NLC PEERS,.6 newsletter of the National 
League of Cities, prelimnQory figures for the first nine months of I9BI indicate public 
employee strikes are down 15 percent from the same period of 1980. 

The Bureau of National Affairs, y/hich has tracked strikes in education this year, 
says teacher job actions are down n^early SO^percent. Based on a survey of subscribers to 
its Government Employee Relations Report, BNA predicted that the duration of municipal 
strikes this year probably will be shorter. Recording to thfe BNA survey job security and 

^reductions in force ore the key issues of concern to both management and union 
respondents. Strikes and other joU actions were priority concerns of onjy 27.3 percent of 
state and local Respondents. ^ 

^ Labor disputes in edJfcation,' according to the Bureau of Labor Statistics accounted 

\ for more than half of all government strikes in 1980, but the Dumber decreased from the 
1979 figured Strike activity among state government work^srs also decreased sharply. 
Although the number of strikes in local government decreased, on the average those which 



did occur involved morl persons than in 1979^ 
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Pennsylvania sustained the most government strikes of all the states with 82, 40 of 
which were teacher strikes. Michigan, which had been the strike leader for the previous 
two years, dropped to second place in 1980 with 75 strikes, tf8 by teachers, Ohio was third 
with 60 strikes. 

« 

4. Why the decline in strikes? 

Not only were strikes on the decline in 1980 and 1981, but so wo? total union 
mffnbershlp down in the public sector. Some blame the recession for the decline, but that 
is an assumption since during the recessicki of 1975, strit^es had reached an all time high. 
Some experts claim that Presiclent Reagan's, f iUng of thousands of striking air traffic 
controllers and the overwhelming public support for his action has sent a message to union 
leaders. As a result, the total number of strikes for 1981-82 may be only half the number 
projected. • , . 

Terry Herndon, the Executive Secretary of the National Education Association, 
claims that the air traffic controllers* debacle is not the reason for the decline in public 
school strikes. According to press reports, Herndon claims strikes are down because of 
Reagan's "attack on public education. It has heated some rifts. School boards and 
teachers share a commitment to public education. When times are good for public 
education, we figKt over things like should salaries be $17,000 or $17^0. Well, in the 
context of the future of public education, that's not an important question. The adversity* 
that faces public schools makes ^11 the parties sqy we have enough troubles without 

• i 

i 

fighting each other." , ^ ^ . . * 



Year 



12 

. ' PUBLIC EMPLOYEE STRIKES 1 9iM)- 1958' . • 

State ^ Local ^ School 3 . ^ 

Government^ Government^ Districts'^ Total 



19^0^ • « . . 2 2 

1941 ^ ' ' I - ■ I • 

1942 , . • / 39 . 2 • , 41 
19^3 ^51 . 1 .53 

1944 2 34 -4 40 - 

1945 . 32 32 
1-946 "1 61 . > 14 76 

1947 14 20 • .34 

1948 ' 25 - to 35. 

1949 • 7 5 . 12 

1950 ' . 28 28 

1951 36 6- ' , 42 

1952 " » ^ 49 . 7 56 

1953 , . 30 I- , 31- , 

1954 • . I . 9 2 12' 

1955 I 16 I . 18 

1956 . 27 5 ; 32 

1957 12 ^ • 2 I4_ 

TOTALS 5 470 84 SST 



'The Biireau of Labor Statistics has published data on strikes in government in its 
annuaf reports since 1942. Prior to that year, they had been included in a nniscellaneoys 
f-t,,, cQtegory— other non-manufacfuring industries. Fcohn 1942 through 1957, "government," as 
used in work stoppage statistics, was confined to administration, ^jrotection, and 
sanitation services. Following the Federal Government's Standard Industrial 
-^ Classification Manual , 1942 edition, establishments owned by the governnient were, 
classified in their appropriate industry; publicly owned transportation and other utilities 
were included in transportation, communication, and other public utilities; public schools 
and libraries were included in education services. Beginning with ^strikes in 1958, the 
Bureau adopted the more detailed classification of "government" prpvided in the 1957 
edition of the Standard Industrfol Classification Manual , and all government stoppages, 
including municipally operated utilities, transportation, -and publicly o\«[ned schools, were 
brought together under one classification. The Bureau was able to reconstruct the record 
of strikes in publicly owned utilities, transportation, and schools^ ^ck to 1947, but a 
complete restoration to conform to current definitions wgs not attempfec 

. ' . ' ^Work stoppages: Government Employees 1940-61, April 1963 U.S. Bureaubi^Labor 
■ Statistics, Report //247. . ' ' 

• ^Work St6ppaqes and. Teathers; History andlProspect , Ronald W. Glass, Monthly 

Labor Review , August 1 967. 

; A-. 

Vor a study of government strikes prior*to 1940, see David Ziskind, One Thousbnd' 
* . Strikes of Governmifent Employees (New York, Columbia University Press, 



ERIC 



.13 

I 

PUBLIC EMPLOYEE STRIKES l958-805 



'I 



Vonr 

T ear 


Federal 

VlWd 1 If 1 Id 1 ■ 


State 
Government 


Local 
. Government 


School Districts * 
Teacher Non-Teaoher'^ 


Totals* 


1 7^0 


n 


. 1 


* 

14 


0 


0, 

• 


15 

1 


1 707 

1 9^0 


« 

0 
0 


• 3 


19 
30 


2 

3 


3 

2 ^ 


28 

.38 


1 9^1 

1 70 1 


» 

0 

* 


0 . 


27 


1 


1 

• 








1 , 


' 20 


1 


f 

5 


.33 


\ 70J 


0 


• 2 


25 


2 


' 5 


34 


1 Q^/i 
1 yoH 




4 


28 ' 


9 


* 

9 


50 


1 o^c 

1 70D 


0 


0 


. 37 


5 ' 


4 


46 


1 700 , 


u 


9 

* ✓ 


10^ 


30- 


24 


166 


l70/. 


n 
u 




.93 • 


76 

<< 


iP 


194 


\ 700 




1 u 


147 


88 


24 ^ 


278 • 


1 9/f9 
1 707. 




37 


189 


183 • 


4J * 


458 


1 7/U 


1 (A)* 


23 


234 


152 


' 35 


447 


17/ 1 




23 


169 


'.135 


39 


368 


1 Q70 
1 7/Z 


0 


^ 40 


248 


87 


100 . 


475. 


1 OT> 
1 7/j 


1 


29 


240 1,. 


117 


> 107 


494 


1 7/H 


2 (5)* 


34 


215" 


133 


11-^ 


• 461 


1 7/ J t 


0 

u 


32 


228 


218 


59 


537 


1 7/0 


1 


25 


' \ 214 


138 


' 49 


fc7 


1977 


2 (D* 




' 256 


III 


81 


494 


1979 


1 


45 


; 310 

J \ 

\ 355 


125 

f 


i39 


620 


1979 


0 (D* 


57 




/1 33 


726 


1980 


1 (9)* 


45 


■ 261 


23r 


53 


592 


1 

Totals 


23 


487 


3,462 


2,029 


1,009 


7,010 



^Bureau of Labor Statlsti«l»Bulletin 2110, Work Stopaqe ^ In Government 1980. 
^ ^"Anftlysls of Work Stoppages in the Federal (^vtrntnent, 1962-^1", Eugene H. Becker, 
Monthly Ubore Review .» Augugt, 1982 . 



, CHAPTER II 

1 

GOVERNMENT AND INDUSTRIAL STRIKES: 

f 

' ' * •A REAL CONTRAST 

/ 

Collective bargainirlg as practiced under the various laws applicable to the private 
sector, such as the National Labor Relations Act, cannot tfe applied to public sector 
employment relation$ without serious damage to the social and^economic fabric of the 
entire nation. Thes^ labor relations la>^s, of limited success in the private sector, would 
be a disaster in th^jpublic sectpr. ^ • 

The funcJam^Sntal reason that the private industry model for collective bargaining 
cannot be transferred if\tact to government services is that the two sectors are not 
corjiparable. Whereas the private sector is essentially a private*economic matter between 
producer ond specific consumers, government is essentially a public political matter 
between the government and citizens generdlly. Additionally, many government services 
are humane in noture; whereas, most private enterprise is based ypon mutual gain . This, 
fundamental incomparability of the private and pulplic sectors is the basis for all of the 
many specific reasons that industrial labor-management collective bargaining cannot be 
transferred successfull/ to the public sector. . 

The National .Labor Relations Act defines a private employer in broad terms 

delibertately so that the "rules of agency" apply. Thus, the term "employer" in private 

' ♦ • 

industry applies not only to the areas of management, normally understood to be the 
employer gfoup, but also t6 agents octing on behalf of the employer. Section 2|(|) 
specifies that the Act ". . . shall not include the United States or dny wholly owned 
government corporation, or any Federal Reserve Bank, or any state or political Subdivision 
thereof, or any corporation or associatiort operating a hospital, if no part of the net 
tearnings Inures to th6 benefit of qny j^ivat^ shareholder or individual. 



II 

i« . . . 
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This prohibition ogoinst opplying the NLRA to the public sector wtis pieced into the 
low for man)/reosons, not the leost of which is thot Ft wos felt thot the federol' 



government hod no constitutional right to insert itself into the labor relations affairs of 
state and local governments. But beyond that reason, there are many reasons why, then 
end now, the NLRA would be inappropriate for the public sector. 

In contemplating the transfer of the NLRA to the public ^sector, or the establish- 
ment of any other cpllective bargaining law in the public sector, the following points need 

« 

to be considered. 

Right or wrpng, the t^LRA is based on a concept that there should be an economic 
balance between company owners and company employees. The Act itself is proof that 
the lawmakers felt that collective bargaining is the way to achieve this economic balance. 
The Act is based on an assumption that both the company owners and the unionized 
company employees need the cooperation of each other in order to survive. In the event 
of labor strife and the employees go on strike or the company locks the employees out, . 
^Jhe Act assumes^ that the parties will be forced back together eventually, since the 
employees need their salaries from the company in order to avoid starvation, while the 

company needs the employees in order to stay in business and in order not to lose the 

" * ' \ . ^ 

- investments in the company. Although the authors do not accept this basi^ premise of the 

NLRA, \h4 fact is that the Act is built on this belief. Any imbalance in the economic 

force between the parties would be advantageous for one and disadvantageous for the 

other. For example, if striking employees were given their regular salaries by the 

government during the strike, there would be an fmbalance in the economic power of the 

porties, in that the employees would have no incentive to return to work, thus placing the 

company at a distinct disadvantage. 

In the public settor, there is no similar sitijotion for two primary reasons: 
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a. Government cannot go out of business, and government services are required by 
law. These services are required by law because they b^e viewed as vital to 
citizens* No matter how many foolish concessions might -be made at the 
bargaining table, the government agency conducting negotiations cannot, by 
law, go put of business* Whereas, in the private sector, if a company conducts 
its labor negotiations in an irresponsible manner, the company will cease to 
exist. In other words, the market-place is the ultimate curb to^wrong decisions 

« 

in the private sector. There is no marketplace for government decisions. 

b. Government services are generally essential and almost always monopolistic. 
When a government agency is closed down temporarily by an organized union 
stcike^ the citizens have nowhere else to turn for government services essential 
to their needs. In the private sector, however, i^ one company producing shoes 

^ ' is closed by a labor strike, the consumer simply buys from another company. 
When government agency is faced with ja shutdown due to a strike by its 
employees, considerable political prjessure is generated on the agency by 
citizens to keep services operating. The agency, therefore, is faced with two 
unacceptable choices: N ^ 

* Refuse to concede to union demands and run the risk of not delivering 
essential services fo citizens; or j ' 

* Concede to union demands, thus imposing a burden on taxpayers not 
anticipated and not approved free of duress. 

In designing a collective bargaining law for public employees the following points 
should be considered. ^ 
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L Compuisory topces help unions 

In the private sector a labor union can squeeze only so much from an employer, 
because if the employer is forced to concede too much to the union, the employer will be 
forced to raise the price of ijfs commodity to the point that it is no* longer competitive. In 
which case, ifs only a matter of time before the company and the union (glopg with all 
employees) are out of business. Unions of public employees generally don't have to worry 
about the employer going out of business. Government is in business because t*here is a 
law that says it must be in business and it cannot go out of business. For example, every 
state has a compulsory school attendance law, and every state has a compuisory tax 
system which support^ pubfic education. Every citizen must pay this tax whether he has 
children or not and whether or not his children attend a public school. Under these 
conditions there is no voluntary market control over the actions of teacher unions or the 
employer . Granted, there may be taxpayer resistance to higher taxes, but surely as we 
-will all die, we will all continue ,to pay taxes. As Icing as the union knows the employer 
cannot go out of business, and as long as the employer knows he cannot go out of business, 
there is no final termination to the irresponsible behavior of either party. 

2. The private sector offers mori& # ^ 
options to the consumer than idbes 
the public sector offer to the ^ • 

taxpayer * 

In private sector transactions, the consumer can make substitutions in his purchases. 
For example, if grapes have been driven beyond an acceptable price due to unionization of 
the grope workers, the consumer con substitute some lesser priced fruit. However, when 
government services hove been driven to on unacceptable price by unionization of public 
employees, the taxpayer has no substitute to Choose. The taxpayer's only choice is 'to 
petition, his government or seek fo reduce taxes generally, whfch might not even solve the 
specific problem which the^payer originally faced. p 



• As a result of the opportunity to make substitute consumer choices in the private 
septOKi ther'e is more p^ressure on companies and their employees to keep their product or 
service competitive^ which often means resisting costly labor contracts. Such economic 
/pr^ure for reasonable settlement is less present in the public sector, thus creating more 
potential for an excessive concession to the union, *• 

•5/ . , Some agencies cannot tax 

Many government agencies, e.g., school districts, do not tiave the povVer to set a tax 
rate in- order to pay .for concessions made at the bargaining table. Consequently, many 
spJioot boards have to face a serious dilemma when the funding body, e.g., county board of 
.'supervisors, fails to appropriate sufficient funds to underwrite the salaries and benefits 
negotiated by the schopt board. In such a situation, the school board is left with only two 
choices, both unacceptable; , 

ov Fund the ^legOtiafed Salaries by transferring money from other accounts. This 
is unacceptable Because transfers of such funds deprive other -ischool 
departments of^ustified entitlements. ^ 
b. * Renege on the negotiated agreement. ' 
because the organized employees are. 
' hostile to' the school boarjd. ^ 

. , >^ 

Private companies do not face this problem. In almost all cases of labor 
negotiations in the private secto/, the tentative agreement reached at the bargaining* 

\ table is the agreemenjt approved b/ mdnagen^ent; * 

♦ 

4, Governnrient hos high . 
persoipnel costs 1 

^ * The budget of mon^^^government agencies (e-g,, school districts) is attributable 
largely to personnel costs. How can the public interest be served equitably when a school 



This option, too, is less than acceptable 
given a justifiable excuse for turning 



board, for example, is required to negotiate with only one portion of its constituency—its 

.employees~on matters v/hich cover 80 percent of its budget? Such an arrangement gives 

the organized employees of the school district (some of whom may not be citizens of the 

community) more voice in tox end budget motters'^thon other citizens. There is no similar 

probjem in the private sector Ijecause companies have no obligation to render public 
* 

services* • • ^ 

5. Government enrH)l6yees get i 
two bites of tt>e opple 

When public employees have the right to collective bargaining, it is on top of a right 
which private employees do not have—the right to exert political influence on the 
employer. As far back as. 1967, one expert, Kurt.L. Hanslowe, a member of the Cornell 
University faculty, stated that collective bargaining in the public sector . . has the 
potential of becoming a neat mutual back-scratching mechanism, whereby public 
employee representatives and politicians eaph reinforce the other^s interest and domain, 
with the individual public employee and the individual citizen left to look on, while his 
employment conditions and his tax rate and public policjes generally are being defeided by 
entrenched and mutually supportive government officials an;i collective bargaining 
representatives over whom the public has diminishing control.' 

Ike single most important threat of collective bargaining is that it distorts the 
economic and political balance of the notion, by vesting too much power in the hands of 
.^ionized workers and their private oni.ons. Although only a minority of American 
workers have joined unions in the private sector, it is clear that their unions have 
achieved political clout disproportionate to their numbers and size. 



' ih/ Emerging Law of Labor Relations in Public Employment. Kurt L. Hanslowe, 
"CornerWniversitv, 1967. 
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The danger of disproportionate, clout is even greater among .unionizecf; public ' 
employees, because not only can they influence government as citizens, thfey can also 
influence government to their special interest at the bargaining table. In other words, the 
private sector employee can only petition his government, while the public employee can 
negotiate with his government, 

6. Government monoqement i$ weoker 

As far as labor relations are concerned, management in government is weaker than 
its counterpari in private industry. One reason that management in private industry cm 
survive unic^sm is that it possesses considerable "management initiative," a quality which 
allows company managers to run the company in the best interest of the owners. Such 
management intitiative is less prevalent in the public sector for many reasons. ^ 

a. Many government qdministrators and supervisors stand to gain as rank and file 
employees receive negotiated improvements in salaries and benefits, since the 
salaries and benefits of managers in the public sector are often indexed to,that 
of JhfiUoBir force. Consequently, government bureaucrats may lack the 
needed incenyive to resist exorbitant union demands. 

b. The presence of conflicting political pressures on top level managers in 
government service has a chilling impact on their initiative to make clear 
decisions in the besMnterests of the agency ar)d the public it serves. 

c. The governing bodies of many government agencies, e.g., school boards, 
experience a very high turnover, creating *a shortage of experienced policy 
makers. This phenomenon produces too frequently persons who are unable to 
provide informed leadership for clear management decisions and persons who 
are too often manipulated by the Uhion. 

d. Some members of governing bodies of public agencies seem uncertain as to 

whether they are "basses" or politicians. On the one han?l, they are expected 
* • 



« - ..' tkji the union members ^aifM^e b^w ■^^?^■^<^)e^j^t^ig^■|orc^^ lltqt .p«F^rf ;.' \r ?. . 

ir>t<j.pgb«<;^f f ice. $uch per^ tf Uf y prpstMw^e f^ir j^mc'cfiiii^^W^i^k^i^^^ ",' 
. . * to- fhe Wcioi tr>ter'ests of .tfife'a^ '.'r^: 
, . .' the, citlz^. ..Unlike tiie'^iiiijc'sedtovl^ dfrebtorS.ifi. thje j^1v^(^ seci^^^^^ , ' „ "^^y. 

■ -■' C-onseqy^ntiy, . manqg«fneFit. ,itf' .^i;|y£r^^ !§..,,5!ofe : ;5|ecisi^'./:tHQfi,* ■'. ■"^' v.' 



mono 
ope'ratl^! 

Whereas owners &i privdfi' corftpanles. rgeri^i:<itiyi*^i«^^^^ 
positive iforces. in the welfare of ti^g v»hrfti<;thi>: '^.'iHhi'rt h>^w^VJf'*^0^ rWfeiudAs^ilii ^ 

does no,t always exist 
bodies and^ tfteir j^xeciftjve 



relati<5nship; the.geivernirig lic^y viewing the qdmiriLiii«tor5 0$^^ . . , „^ 

their .will and the adrhinijstrators^ viewing^ iJi^mf^r^^^^^^^ W^^^ .-^^^ 

os.a threat fo'ifheir job secorify and on dfistdcle'to running an.eiffc^j%vi;^h'cx»''o f 
f. ■ ^Employees, in^privafe industry gerierafLy cah,.^ dismi^serf.r^r^ " ' 

, ' ~, - • ■ •' • ' ..'-i^^?" * .-'i : .-' • -' -'4"' 

-'the" case in- goveriimeht serVibe. >'Mlfiou^ o dlsn>isse<i enTployee tn privdie *" " . * ^ 
V , 'V employment may Have some right to oppeial throug.H t|ie gr'!§yancej>ieoc©ElOi:e in , ^^*; .j^ 
. ' ^ ' the labor pqrrtract, such^-dn' employee *{.q«^; thfe mi«iX '^e^j. job iecurlty " :' 

, ^ protections available^ j^*.-Wb1ic . ^^er^^ce,' .' tTohsequeniiy,. gqvenjment ^ /' 

■' ■ ■ ' ... ■'.•'''^■■y'' .i' y •' ' ■"■ ' ■ ' v' • y': ^: 

. managem*fent4s less able to discipline ,ert5p%e6s then Jthef.cose in the.privqte . - , • 




to perform as 



* .// *V.. tbj^rijfo/^^,' the conseqaeqces of unwise 



no profit or loss incentive, 
profit 'opd Inefficient government 



in govfernment service 



well as; other relevant 
'9 ^ 



nrfanqgement and 



'• .vV> v":;'^;-.*.'.':-' ' 

\ // V.^^ . * * \'!d?ff^{^iWl<j5^^^^^ prjvafe s^tor rrt 

'•^ . / ' ' :'' , Jr>/:7'y^^^ be stilted as f oll©,ws^ \ 

>. /.;. . ^/ . iSt^^^f^it^^^ VPn^ doing, public sector administrators 

;/ .^^ ^ ; 7^^^^ con do only those, things whidi they ore 

W' ••^• ' V - " ' . .^ .;' ''-^ 



'si^.'J^2 ' -O'?^ is less f le)eibte. • A ^ - • V , ; 

'•."•'/.•'' -v:**/ • ••>.' ' ' •/ • ^ i ' ' / ' - ^ ' 

v.. . *. V: ".Public agencies generally .have Jess, flexibility of operatronsjhon exists .in created by 
. C * ^%*oy®is gnions^ ,0 government ogpocy \% unable to exercise severaLoptions available to o 

«; . . W A. pel vote company jAin go out of business rather* than c'opitukif^ >to union 
V/ .demandsf A government agency must stay in business by law, no matter v/hat 

• 7- <3P^!ons ore token by the union. As a result, a government ogeSey can oqree to 

t.-iT^Q^^r? at the bargaining table which would not be tolerotecl jb^. a privdte 
■ , . r . "^oompanxV^ A government ogency cannot be sold to escope objftEjtlonable 
. ^ ^ ^ ... situajtjon^ nor con o government agency move to escope an u^o^ed union. 
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b. Whereas a private company can thange its method of production, or even 
change its product, a government agency can never change its product (service) 
and can only slowly change its method.of production (operation). Surrounded by 
laws, ordipances, regulations, and political foVces, a public agency is often slow 
to make needed adjustments to problems created by restrictive labor contracts. 

8* Gbvemmef>t is subject to petitioning 

The right to petition their government is a sacred right of citizens, protected 
by thpir Federal Constitution. This implies that all citizens should have an equitable right 
to influence their governmenfs actions. It is understandable that^ome employees might 
wont to Establish their salaries, benefits, and working conditions 'through a process of 
collective bargaining by an exclysive representative. It is also understandable that all 
employees, both public and private, have a right to look out for their own welfare. 
J^owever, they do not have a legally protected right to bind their eqnployers on matters 
which deprive management of its right to manage and produce its goods and seryices as it 
sees fit.^ This caveat is even more applicable to the public sector. If government is to be 
responsive to all citizens^ it must retain'' its policy-making and law-making powers, 
especially in areas involvinfci service to citizens. If public employees want to bind 
themselves contractually on matters affecting tbeir own exclusive^ welfare^ (i.e., 
compensation and benefits), thafs their business. But -public employees should have no 
right to negotiate labor contracts which interfere with governmenfs obligafion to serve 
all citizens in an equitable and economically efficient manner. 

A private company, unlike a government agency, has a private obligation to serve 
only its customers. At any point that the customers are dissatisfied,, they can go 
elsewhere. However, a government agency has a publiq obligation to serve all citizens. 
Therefore, the scope of bargaining in a public labor contract must be more narrow than 
that in the private sector* This need for a narrow scope of bargaining anisi the drganized 
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union's expectation of c broad scope of bargalnmg inevitably leads to, strife between 
public empil6yees and public employers, a situation harmful to society as a whole. 

9. * A speciol word obout strikes ^ 

Each of the above reasons demonstrates fundamental differences between public and 
private bargaining and each item above contributes support to a prohibition against strikes 
by, public^employees. Public employee strikes should be prohibited on one or both*of the 

\ ^ 

following gouhds:^ . • , 

a. The essentiality of many government services to the health, safety, and welfare 
of the community; and 

b. The belief that the strike is principally an economic weapon inappropriate to 

public employment. . , , / 

* • . , 1 

Strikes by public employees cannot be cpnstrued^as similar in any way to stril<es in' 

\ - 

private industry, in that unique and vital services are involved, which are provided by a 

governmental unit which in many cases operates under monopoly or near-monopoly 

conditions. These services cannot be purchased by citizens except through these 

government agencies. Strikes by public employees are, in fact, strikes against the entire^ 

conrwnunity, and unless the government is willing to establish competing agencies to 

provide alternative sources for these services, stoppages in these vital and unique services 

simply cannot be tolerated. Under present circumstdnces, however, public employers 

become the easy targets for unre^osonoble union demands. * 

Strikes do not serve the same econorpic purposes in the public sector that they serve 

* 

in private industry. Strikes by public employees demonstrate no fair relationship between 
Economic gains f on fhe strikers qnd the damage their monopoly status enables them to 
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inflict on. their fellow citizens. In the cose of publfc employees, the strike, threat is a 
DOliticaf, not on economic weapon, and Its use grants unfair power to a small grcK/p over 
the larger public group. If all people can be made to suffer through the willful, display of 
monopoly power possessed by a few organized' employees, it becomes the obligation of the 
government to provide effective machinery for protecting the public interest. 

The air controllers' strike in 1981, was the epitome of raw power, thraugh the 
withdrawal of essential and monopolistic services to the public. In that strike, a small ' 
maverick union caused two-thirds of the nation's air controllers to go bn strike. The 
resulting harm to innocent citizens was so severe that the lodging 6f criminal charges 
against each controller persortally would have been justified. In that strike, we saw an 
example 'of just how far a small group of public employees will go to improvei their own 
selfish welfare. Although the union's press releases indicate that the strike was pulled on 
behalf of the public's best interests,^ the real issues were: 

a. The controllers wanted considerably more money for. considerably less work; 
and 

b. The union leadership wanted to prove its power. 

That one obscene strike did more to teach citizens about the danger of public 
employee strikes than could have been done by any other means. As the Praetorian guards 
were trusted to guard Rome, but ended up sacking that city, so did the air controllers 
violate a sacred compact wi'th the people who put them into public office by attempting' 
• to exploit their essential positions. 



^The union claimed that the strike was initiated because the.skies were unsafe for 
the public, due to the fact that the FAA computers were not modern enough and that air 
controllers were subject to error due to overwork. ( ^ 



\0. Demands for public services are inelastic 
* 

When the A&P grocery stores ore closed due to a strike by the retail worker's union 
and grapes are no longe available due to a strike by the grape pickers, a consumer still has 
almost countless options available to him. He can shop at many other grocery stores and 
he can substitute many other fruits for gropes. In other words, the free nrjarket system 
•Ogives the average consumer a wide vafiety of choices to meet his needs. However, since 
government services are monopolies and are in rather constant demand, the Idss of those 
services due to a strike by the public employees can pose a serious threat tp those citizens 
who rely on those services. To hypothesize a frightening possibility, suppose all U.S. 
Social Security Administration employees went on strike and millions of innocent citizens 
dependent on social security checks did not receive their entitlements? The actual lives 
of thousands of social security recipients depend on receiving the needed checks on the 
day that they are due. Is this example so far fetched that it has no credibility? I think 
not. Who would hove thought that control tower operators would walk off their vital jobs 
and risk the lives of countless innocent victin^s, many of whom rely upon air travel as a 
necessity for their jobs? 

As a result of this inelastic and constant demand for monopolistic government 
services, there is more pressure to settle a strike by government employees, than a strike 
by industrial employees. Although the employer in the private sector has considerable 
economic reason to settle a strike, there is political pressure in the public sector to settle 
a strike, regardless of the cost. As trash piles up In the homeowner's front yard due to a 
stfike^by trash collectors, the honrieowner wants a settlement — now . Citizens who denriond 
on immediate settlement to a strike, often are not the ones who must pay the full cost of 
the settlement. / - 

Under a system which requires, under law, that all pay taxes whether or not they use 
the services oS the government, inequities are bound to exils^t.. For example, a number of 
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cities underwrite with tax revenues the local rVioSs transit system. This means that some 
must pay taxes^to support a transit system which they do not use. When tbie.-tr<insrt 
System is closed down^ue to a strike there is an immediate and understandable howl from 
those persons who use the trdnsit system, particularly from those who rely upon the 
System In order *to get to their jcJbs. In many ways these riders exert tremendous pressure 
on th^ city to settle the strike— at any cost— since much of the cost to settle the strike 
will 1^ borne by persons ^who do riot use the system. Why not demand an immediate 
settlement if someone e\%e is going to pay for it? 

8ut even where the user of a government service must pay for any Whereases granted 
to the government employees as* a result of a strike, the increased cost to the taxpayer 
ma;^ be delayed^ For example, a salary Increase given to teachers in order to settle a 
strike nrray not.be felt by the taxpayer until a year later, when the fax, on his home is 



increased. In the private sector, on expensive strike settlement is often reflected 
immediately in the price of the commodity or service being^sold. The private employer 
recognizees that there will be an immediate connection between the cost of the strike 
settlement and the cost of the items being sold. This connection tends tq make for rnor^ 
responsible settlements in the private sector than in the public sector. 

*^ ■ . . • 

II. FJring publifc ayiployees who engage irv ^ 
strike QCtivitie^can be difflcUtt 

^ , Public school teashers and college professors have job .security protected by tenure 

laws.. Federal employges\re protected from dismissal by fcomplicaterf and protracted 

qvil service ,due process procedures.^ Many state employees are similarly provided job 

security by a host of state civil service regulations making the d||missal, of employees a 

diffiSit^rocess. Many local government and school district employees, too, are 

eqnployed under provisions, either state Jaw or \o6o\ ordinanj^, which call for extensive 

'If'eview procedures prior to dismissal. ^ 

• ■ . ' ( ■ 



, Additionally, many public employees, for example, teachers, have grass-roots 
. constituencies which they can o/ten count on to speak f6r them in times of job insecurity* 

Included iiiiT^eir constituency may actually be members of the employees' governing body 
\(e.g., a schogl' board), who may be stymied into taking adverse action against public 

employees who represent' an important block of votes to keep members of the governing 

' body in office. ^ * 
* 

Consequently, because of the nature of job security in public servifce, public 

employees who engage in illegal strikes are usually not fired. The celebrated dismissal of 

• ■ * 

thousands of federal aviation control tower operators in the summer of 1981 was a 

conspicuous exception to the normal treatment of public employees who strike. 

One reason that public employees get away with strB<es is that many states have 

* sucH harsh penaltijBS against public employee strikes that there is often great reluctance 
in applying the penalties. New York State has handled this issue quite well. Under New 
York's Taylor Law (the/state's bargaining law for pubfic employees), a public employee 

'who engages in o stride may lose two days 'pay for each day on strike, plus he must pay 
.income tax on the money deducted! Additionally, the unfpn responsible for a strike can be 
fined and decertified. As a result of its enlightened law. New York has kept its public 
employee strikes at a reasonable level. 

12. Public employeife strikes affect the private sector 

Union members dn4 other workers in ;rhe private sector who support strikes by public 
employees , may one day regret their support, should public employee strikes become 
common. While- it is one thing to support the theoretical right to collective bargaining for 
all workers, it is quite another thing to support a strike by local firefighters when one*s 
house is burrfing down,. especially >vhen those firefighters may actually wor4< only q few 
hours each day and enjoy many fringe befits. One must keep in mind that although a 



29 



labor strike may produce a temporary gain for the perpetrators, the gain is at someone , 
else's expense. Strikes <^ not produce more of anything. They only take from the less 
powerful. Unionized workers in the private sector enjoy artificially high wages because of 
the low wages of* the non-unionized. The unionized public employees who extract wage 
hikes as the result of a strike, gain at the expense of the unorganized taxpayer. In short, 
union gains based on clout and threat are always at somebody else's expense. 

, Should strikes by workers in both the private and public sector become widespread, 
they become increasingly self-defeating and unjust. Industrial workers go on strike to 
gain a greater share^of the capital of the owners. As they make relative gains, public 
employees are then tempted to go on strike to gain parity with the private employees. 
Firemen go on strike to get pay equal td policemen. Teachers go on strike to stay ahead 
of policemen. Soon, ev^erybody is on strike against everybody, but none of the strikes 
produce anything new. No capital is accumulated as a result of strikes. No new* products 
result from strikes. Production is not increased as a result of a strike. In^short, strikes 
simply transfer money from one group to d stronger group. 'As one group strikes for its 
own benefit, it really strikes against another working group. The result is a process of 
"the people bludgeoning the people in the name of the people" - to coin a phrase from Will 
Rogers. "^^-^ 

' * * * 

f 

Does borqgininq help employees? ^ 

Advocates of collective bargaining in public service^ generally maintain that unless 
employees are permitted to ' negotiate , under law with their employers, the public 
employees will not receive fair compensation and benefits and they will exploited. This 
theory fails to recognize an irrefutable economic fact. In order to obtain and keep 
employees of sufficient quality, government must compete in the marketplace for labor. 
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Government must compete with private industry as well as other government agencies. ^ 
Chances are gneaj that without collective bargaining public employees today would be 
about as well off as they are now. As a matter of fact, a 1982 study seems to indicate 
that this is true, at least as it applies to teachers. The conclusion of that study reads; 
"Th^ 



evidence suggests that, although the desire for increased salary is the major 



inducement for seeking unionization and collective bargaining privileges, neither of the 

two acfeii^lll the goal. Collective bargaining bringa with it a greater probability of strikes 

and these strikes disrupt the educational process with a cost to the social fabric of the 
» 

community that is-all too often irrepairable. 

"Various state legislatures have enacted compulsory collective bargaining legislation 
for teachers after being convinced by proponents that it would insure meritorious 
compensation for outstanding teachers and promote harmonious labor relations. With the 
same arguments, teachers were persuaded to join unions. 

"However, the promised benefits have not materialized. Teachers have not realized 
any sigryficant gains in compensation that could not have been acquired in the absence of 
union membership or the collective bargaining process. The harmonious labor relations 
that were to be an outgrowth of collective bargaining are non-existent. Instead, there has 
be^n a l^gher incidence of strikes and ather job actions. 

"The benefits supposedly derived from the use of collective bargdning do not, in the 

final analysis, accrue to the "teachers or the public Rather, the monetary and 

psychological rewords go to- the personnel who staff the bargaining units,t labor relations 

* « 

and specialists, professional negotiators and o myriad of others who are compensated for 

finding solutions to problems - problems of wh^ they are part and which (Jo not exist 

• ^ • 

outside the confines of the collective bargaining process."*^ , ^ 



^The Effect of Collective Bargaining on Teacher Salaries , The Public Servitfe 
Research Counci I. 1982. 
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Does borgoininq decreose strikes? 
Does b<ygoininq improve pay? 

The first state collective bargaining law was passed in Wisconsin in 1959. The year 

before th^at, in 1958, tijere was a total of only fifteen strikes by government employees* 

In that same year, 1958, there were about one million public employees in unions'! Twenty 

years later in 1979, there were 38 states with bargaining laws, and six million public 

sector union members, and there were V^lytrikes by government employees. In other 

words, from 1959 to 1979, when ^most of the states passed bargaining laws, strikes j 

increased by about 5,000 percent. For twenty years union leaders convinced politicians 

that collective bargaining brings ^peoce^ iTonquility, and dignity to the workplace. 

5wever7the facts seem to speak otherwise. * , ' • 

But were not these strikes necessary in order to get better salaries than would have 

been the case without strikes? - Not so. Several studies have been conducted which 

indicate that public employee salaries in non-bargaining states have increased at about 

the same rate as salaries in bargaining states.^ Why?* Because every employer, whether 

unionized or rfet must compete in the labor market in order to obtain employees. / 

In 1970, the U.S. Supreme Court ruled that federal employees do not have the right 

\o strike. The high court affirmed a lower court judgment that upheld the 

constitutionality of a federal law prohibiting strikes by public employees. This particular 

decision dipalt with a case brought by the United Federation of Postal Clerks and it settled 

an issue that had long been debated. Some observers believe that this ruling could be 

extended to cover all state and municipal employees. Including teachers. Although many . 

states have public employee anti-strike laws, some have been challenged in the courts as 

violation of the constitutional free speech guarantee of the First Amendment. The Viigh ' 

court has also affirmed a lower court ruHng upholding the constitutionality of a New York 

law requir1T)g a no-strike pledge from on/iunion that represents state employees. 

'^rbid. 
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In summqry . I . 

This chapter has discussed many relevant factors v^hich must be considered in 
transferring the NLRA to the public sector or in establishing any collective bargaining law 
in the public sector. The many reasons why the industrial model for bargaining should not 
be used in government service con be summarized tis follows: 

a. The strike is unlawful for pCiblic employees for good and' valid reasons. More 
effective means for enforcing these laws are required. - Even in the private 
sector there is rto absolute and universal right to strike, since 'the nation has 
witnessed court injuctions against strikes by coal miners and railroad workers. , 

b. The l^gal framework fpr industrial collective bargaining developed in response 
to economic and sociaf needs which are totally different from' those that exist 
in thejpublic sector, today. 

c. Government decision-making is highl)^ diffused and involves a mixture of 
• administrative and legislative fOnctipns. This mixture permits the^oppdrtunity 

- for misunderstandings and increases the political power of unionized employees 
at the expense of the public' interest. * > 

d. Collective bargaining helpsVpgmove from the public theiinflOence and control of 
thjB co^ and determination of governftiental serVifces. The democratic process 

^requires greater public participation, not less. 

e. Governmentar agencies usually have monopoly control over the delivery of 
essential services which helps invalidate th^' working of countervailing 
economic pressures. This transforms the public Collective bargaining process 
into one of political pressures between unequals. ^ 

All of these reasons demonstrate the differences between pubJic and private se^rtor 
collective bargaining.. These fundamental differences suggest that a totajly new 
mechanism is required, not the transplaotation of the industrial model. Besides, the 
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NLRA could not be transferred successfully to the public sectpr. The National Labor 
Relations Board and tfie federal courts have handed down countless interpretations and 
precedents which were based on the uniqueness of the private sector. Almost none of 
these decisions could be applied reasonably to the public sector scene. 
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CHAPTER III 



INTEREST ARBITRATION: A STRIKE ALTERNATIVE? 



The purpose of this chapter is to discuss the relationship between orbitrotiori ancf, 
strikes in the public sector* Grievance arbitration, always seen as' a right by unions, has 
become quite commonplace or^d has found growing acceptance among employers as the 
proper way to settle disputes arFsing over .the interpretation and application of the lobor 
contract, thus minimizing greatly the possibility of a strike. On the other hand, "interest^* 
arbitration is far from commonplace, b^t i$, nevertheless, experiencing significant 
growths Howevef, as yet final and binding arbitration of contract dispute J(that is, 
"int/eresf arbitration) has had an uncertain imfiact oh the negotiations process, strike^, 
and government efficiency. , /. - ' < 

For purposes of this chapter, labor arbitration shall' be defined as a third-party 
settlement of disputes between a union and an employer. Labor arbitration is usually used 
to settle disputes between parties of a labor agreement as . to it^ application or 
interpretation. Since such arbitration consists of determining rights of ' a party to an 
agreement, it is referred to as a "rights" dispute or commonly as "grievance Arbitration." 
In a typical dispute of this nature, the union (or employee) alleges that tne.employer has 
misapplied or misinterpreted some provision in the labor contract. 

, A second type of arbitration Is called ^Interest" arbitration. It involves the 
determination of the interests of the parties, not their rights under an existing agreement. 
It applies to a determination by dn. arbitrotor of th6 terms and conditions of a new 
renegotiated labor contract. This tyf>e of arbitration is seldom used Ih^^lobor relations In 
this country, blthougK it is used In some situations as an alternative to a strike pver a new 
agreement. 
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GrievflnG^r^orbUrotion is not c cohfifiuati<>rt of negotjotio^^ , tn drbitfjatjon the 
portie^. have ceased, tp A^got J ote^iw^th web othe? af« tryjng to on arbitrator 

,thot; their cxsse would be upheld. Jt 7s .sometimes colled b judicioi propeedfng since the 
arbitrator must judgp the cose b^fwe hfm. Other arbitrators, howevefr avoid'the word^ 
"judicial" as a,descriptj<Ht of the orbi.trotor*s. function* ' T<> fhemj. the arbitrator is more, 
than a judge ;§inqehe' ib the volrfs oCthe labor contr.^cf, and in this 
.capacity he is "J^agislatjftg'*^' or .setting, up bis own rules which he bpUeves fo be consistent 
with tbe-lobor agreement and the^.practic^ of the agency^ Sometinpes he must construct 
th^Se rui'es ff om gerier^t/jebo^^ ' '^r'^'v - ' ^ . 

Arbitjfltiqn re^ts in q decision which the pgrtres hdvp psfeed m advance to dco^t^ 

Mediation, however, is an .effort by. ^^^^ff^^.jMr^ to iring the porttes together ijfi., 

agreement on their own^. The f^cfftj^ (rove ncjo^^'no prior ogreem^nt^ In nrjediqtJbpi ,tO ' 

accept ,hU ^onckjsions,. ^^^t OjidtKer fprrVt .of djspu^^ se'tfidnent, is. merely <in ' 

effort to otbtain and ppiRt '6uif^ the key facts in o drSputey fn.tb.e bop^ Diat such facts vyiU 

. \ \y ' > ' ' ^ - ' ^ ' ' / 

help the paf ties, agree. Even when a^f(ict7findipg boqrd.triok.es reco;nnnt«ftid?rtions,! 

c;arry no force bisyond the persuasiv^«S ond poWer of public opinion which they generote.j 



GrieydKc^ qrbitration ' . - . ' l-.-/ ' , ' 

.The .essence of a gri^vonee^prpcedure i> fo provide a meoihs'by y^hich m employe^^ 
wifhpuf jeopgrdizing^is job, con pxpre^s xa QGrnptetfit.g^ pr; working C5>hdt|fohs 

and abtoin^o fair, .hearing, throujgK p'rogressij^ely W JeVels ^f moriOgenient. Under 
cqUective ^gaining, important' and related features hove been odded to this 

y 'r-y y .^y y'-'i. '^ * -'"^y^y^y-^ y^ > 

concept;' X '.'"'^ ' . ^ :^ . " ..r'/v 

^ Tim. collectWe bargaining contract', wKile Jt drastically. iuTjits thci oreq. of* 

. ' ^'y yf • :"' * ^^v?'' ' V'" " ' ''.-^ 

^ . tegitifrnite complamtjs by. establishing the basic ^ondrfions of ecnployrpfent and. 

""'-'^^ ' '-y^'^y'' ^ ^ " 

rules iof day-to-day odmi nf$t ration; dromed to bfc j[air by mutual dgreement, at 

" ' - Vhe iome time may create a sou?<:e^of grUsyort^s and disagreements thi:pugh 



\ V /.ambiguities of language and omissions,'^s do'^chan^ing cjrcgmstances and 

f 'b, - The union <s recognized, arid ^cceptjed as the spokesman for the aggrieved 
. worker. and an inability to agree an a resblution of the issue. becomes a dispute 
•V f jb^tween union ond management, . » * 

c. Because an un/esolved grievance b^comes^'.d union-moqagement dispute, a way 
. « ultimately jnust be found to reqqh settlements s.hort of a strike or lockout or 
"^"^-^ substitutes for such actions. Final and binding arbitration' 1s the principal" 
* . means to this end/ \ ; 

^.d. Th^ process pi ^a'djusting. grievgnceis. is itself defined in the labor contract and 

alqng wtth other^ospects jof coUective^bargqining, tends to become increasingly 

: " ^ ' . - ' ' * ' - . •* . • 

' ^ Ir^the-privote sector, as early" as 1950, grievance provision^? were found in 94 percent 

" ^ - ^ - ■• • ^ ■ : ' ' ' 2' 

of contracts,' and arbitr<i[^lon provisions were found in 89 percent of contracts. The 

almost uniyersol adoption of grievance procedures and grievance arbitration today in the 

private ^ctor^hcLS given ri»e tp theriotion, which appears to be widely held, that strikes or 

lockoutT arising duri^^ the term of agreements are universally outlawed This is not 

correct, sjoce strikes .jdo tdke place occasionatjy eyen wliere grievance arbitration exists. 

In th& absence, bf an absolute, ban on strikes and lockouts during the terrf^ of" 

agreements, a;vorl< steppage may occur in the pfiv<ite sedtor if: 

[ ' a. ■ tvlo grievance procedure is provided. r - 

>.. b: No final md binding arbitration is.proyrded.. ' ■ 



, ^'-Grievance Procedures ' in Union Agrpements, 1950^51." Monthly Ubor Review/ 
Jjuly.v|9'5J,p:'36. • -.. ; .;' ; , r^; ' .; " t 

^"Arbitrffflon provisions. in rnll^^rtivf Ani'^emehts. 1952." A^onthly Labor Review. 
..jVlarcVi 1953,p; 2^|» '- ' ' • ' ' . 



c Certain issues are norjarbitrabie. 

d. Certain issues ore excluded from the grievance* and arbitration procedure. 

^ e. The contract is ^deemed to be cancelled on parliculoc types of contract 

\ . 

: violations. . ' ^ ^' 

■. • - ■ • 

* f.. 'Norfconnpliancef with decisiofts and awards is charged. 
/• ' g. The grievance machinery .breaks down. - • • 

Generally speaking, strikes ore .illegal in the public sector; therefore, some parties reason 
there is no need to buy 0 no-sVike provision by granting final and binding arbitrbtion of 
grievances. Qf course unions do not ogree with thiis reosonirfg because they feel there 
must be some assurance - that management, wil l tJbide by a labor contract and they see 
binding arbitration of grievances as the rightful solution. Mtiny union leaders view the 
-refusal to grant grievance arbitration os groundlsifor striking. 

Although the prpcess of Orbltratim has B&en around for centuries, it has been 
viewed with suspicion by court judges who soiietimes considered arbitration to be a 
' circumvermonrof the . (egitTmate judicial system. '' tHowever^ beginning edrly in this 
century, arbitration has become pcceptfed gerfecoify as a viable dispute settlement process 
and usually the courts wilt^ow enforce arbitrott^ .decisions. Three U.S. Suprenfje Court 
decision?, known as. the '''.Steelwpri<ers TriloC|y," finalized the. Jegoiity of voluntary 
arbitration. ^ \ ^ * I ' 

,'• As a resulfpf these decisions, the courts may (in the private sectorH 
:d. Of<^er o'^istay of arfiitration} ^ / , .; ' ■ ' - , 

b. Enforce an agreenn6nt fp arbitrate^ or . • . , : ; 

\lSWA V. American Manufacturing Company,, 363 U.S. 564} USWA'Sr, \yicirrior and 
Gutf Navigotiori Company, 363 U.S. 574; USWA v. Enterprise Wheel and Cat- Corporation 
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c. Enforce an arbitrator's award, unless there has been fraud, misconduct, 
arbitrary action, error, or illegal action, 

Altrtough these decisions arose from disputes in the private sector, the some 
rotionale- has been emerging in the public sector, despite the fact that the issue of 
goverrjrjriental sovereignty has made both rights arbitration and interest arbitration more 
controversial than has been the case ih the private sectofi Thdse who oppose arbitration 
claim lhat arbitration is an^ .illegal .delegation of sovereign authority. However,' 
increasingly qn agreement to ^arbitrate Is being viewed .as a mere willingness of a 
governing body tq delegate only the interpretation and application of disputed contract 
language which has been arrived at bilaterally between representatives of the governfhg 
bbdy opd representatives of the employees. ^ 

2. Advoataqes^and disodvontoges 
, of grievance arbitration 

Although some management personnel may be hesitant to admit it, there are several 

/ 

advantages to the use of grievance arbitration, under the right conditions : 

a. Even though strikes by public employees are generally illegal, as a practical 
• ^ matter they do take place. As a matter of fact, there were about 7,000 strikes 

by public employees between 1958 and 1980. Some of these strikes were caused 
by employers who allegedly refused to carry out the terms of the labor 
contract. If all 'such disputes are resolved by an impartial arbitrator, goes*th6 
argument, there is less chance that 'there will be strikes over disputes with 
contract application and interpretation. 

b. Arbitration settlements are much chedpfef^han court settlements. Whereas a 
court cdse over o contract dispute might cost $100,000 jn legal fees> that same 
issue might be resolved by an arbitrator fpr less than $ 1 ,000! 

, . /**c."^^rbi trot ion awards are more expeditious than court procedures. jWhereas court 
dockets are crowded and decisions might take years to render, arbitration 

ERIC ' ...... 4 7 
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awards can often be ^iyen jn a matter of days and seldorti in more than two 
months. ^ 

d. Unlike decisions made by civil service n^view panels, arbitrators are chosen 
mutually by the parties involved in the, dispute. Consequently, th?re is more 
likelihood that the losing paty will feel that he received aYair dedision, and as a 
result, he is more likely to abide by the decision. 

e. An arbitrator is usually more familkir with the matters under arbitration than a 
court judg6. As a* result, there is greater chance of equitable and acceptable 
decisions. 

» 

However, there are some disadvantages to grievance arbitration. For example: 

a. The low cost of grievance arbitration may encourage the excessive use of the 
procedure. * 

b. Arbitrators might be more inclined to intrude upon the "sovereign rights" of 
public employers than would be the case with a court review. 

As stated e<?rlier, grievance 'arbitration has advantages, under certain conditions ^ 

u 

Those coitditiops arei ^ ^ " * - 

, a. The definition of a grievance should be restricted to an allegation by an 
employee that there has been q misapplicatidn or misinterpretation of his rights 
as specified in the labor contract. Since a labor contract is arrived at 
bilaterally through negotiations between labor and management, it is not 
unreasonable^ that an impartial third party (an arbitrator) should make the final 
decision in disputes between the parties over tlieTneaning and application of the 
contract. It would be unreasonable, however, for an arbitrator to rule on 
disputes regarding matters outside of the labor contract which had not been the 
subject of negotiations, such as disputes over the employer's general policies, 

r ♦ 

assuming these policies do not contradict the terms of the labor contract. 
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b. The language of the contract should be clear and concise with both parties in 
agreement as tp the mecnlng of the language contained in the contract. Most 

/grievances arise from differences of opinion as to the meaning of contract 
language. Well written and mutually understood language can minimize 
language disputes. ^ " ' , ' 

c. The scope of the contract should be limited to wages, hours, benefits, and 
"working conditions," in, other words, the self interests of employees. ,"the 
contract 3hould contain^rio commitments which -ij^erfere with the employer's 
right to manage. For -specific suggestions on how to control the scope of 
bargaining, the reader should consult the book. Negotiations Strategies , by 
Richard G. Meal.' ' 

V 

3. . Interest orbitration 
« 

Since government gefnerally provides monopolistic and essential services (e.g., police 
protection), many citizens fear that collective bargaining inevitobly will result in strikes 
and strikes in government agencies deprive citizens of essential government services.^^^^^^^^^ 
Consequently, strikes by government employees are generally prohibited by law; although 
there has been a growing numtlerj>f^ceptions to this generality. Under the belief that 
strikes are an essential part, if not a right, of collective bargaining, some leaders and 
experts have advocated that the final step in contract negotiations impasses should be 
some ^orm of final and binding arbitration. According to^ihese persons, binding 
arbitration would, by its nature, preclude strikes and thereby provide continuous 
government operation. These advocates also seem to feel that the presence of binding 
arbitration of negotiations impasses would result in a more meaningful contract for the 
parties. Whether or*not fhese hypotheses are correct is a question, still unanswered after 
m*any years of debate and experimentation. But even if future experiences should indicate 
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that interest arbitration reduces strikes, the next question is: at what price to the 

taxpayer in terms of higher taxes and at what price to citizens generally in terms of 
' ' ' ,1 

quality of government services? 

/ 4. Two forms of interest qrbitration » 

When final and binding arbitration is used to resolve a negotiations imppsse, it tpkes 
two general forms: conventional arbitration and final-offer arbitration. Under 
conventional arbitration the unresolved issues are presented to the arbitrator with each 
^ xparty presenting i'ts side of the dispute to the arbitrator, followed by rebuttals from each 
; side. The arbitrator takes into consideration the testimony of each party, plus any other 
considerations which he views as relevant to the disputes and issues a decision which is 
_^f inal and binding on both parties. 

j Under final-offer arbitration, each party makes its best of fe^ and the arbitrator 
chooses one of the offers. Final-offer arbitration can be on an* item-by-item basis, or it 
- x,can be on a package basis. On an item-by-item basis, each party presents its final and 
best offer on each unresolved item. The arbitrator must then choose either the union's 
offer or management's offer on each item separately. Under package arbitration, each 
side presents its best and final offer on a[[ issues as one package, with the understanding 
^,hat the. arbitrator will choose the eiYffre package of only one of the parties. 

As far as item-by-item arbitration is concerned, there are several advantages: 
a. The difference between the positions of the two parties on each item is 
narrowed becausfe each party wants its positioh chosen. Consequently, the 



distance between^ the parties oil each itenri is narrowed, making the final 
selection of the arbitrator more likely to be accepted by the losing party than 
would have otherwise been the case. 



b. Each party is forced to compromise and compromise is the heart of 
negotiations. ' 

c. The arbitrator is given more flexibility in structuring a total decision which 
would come clos'er to satisfying both ^parties than would be the base in packag^ 
arbitration. " » 

d. Each party can remain firm on important issues without losing the entire 
package. This allows the- arbitrator to help each party on those items about 
which it feels strongly. 

e. Even though one party is likely to lose on some items, it is likely to win on some 
items, thus providing a face-saving escape for both parties. 

There are also certain disadvantages to item-by-item arbitration: 

a. In dichotomous situations where no matter which side the arbitrator chooses, 
the other side is presented with an impossible situation, a serious dilemma is 
encountered. 

• * 

b. Serious good faith bargaining may be discouraged because the parties may 
prefer to gamble that the arbitrator^ill give what is wanted. 

c. Item-by-item negotiations jnay not terminate negotiations because the parties 
may be dissatisfied and [continue to negotiate for a more satisfactory 
settlement. ^ J 

As far as package arbitration is concerned, there appears to be only one major 
advantage. Each party is forced to compromise because it either wins all of loses all. In 
other words, the loss of. a total package poses such a threat that extreme compromise is 
caj led for. . • . 

Sorye of the* disadvantages of package arbitration are: / 

a. All flexibility IS removed from the arbitrator to use his skills to fashion a total 
package that makes both parties reasonably Viappy. / 

b. "Since one party must lose the entire package, the aw^fd may be intolerable. 
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*c. Even under the best of conditions, the entire package can creote hostile labor 
relations. 

d. In the hands of inexperienced negotiators and an Incompetent arbitrator, 
package arbitration can be a disaster. 

In the private sector, interest arbitration has been used in the railroad industry for 
many years with some degree of success. In August 1970, in an interview, George Meany, 
President of the AFL-CIO, stated clearly that alternatives to the labor strike should be 
sought", such as binding arbitration.^ Soon thereafter, in 1973, the steel industry entered 
into a no-strike agreement through the use of binding arbitration, but the arbitration 
clause proved so expensive to steel employers that according to tqp industry officials "the 
steel companies ore prepared to risk a crisis unless they can convince the union to cut the 
costs that were built into the original no-strike accorcti"^ Consequently, interest 
arbitration was not included in the contract which' expires in 1983. In 1974, final-offer 
arbitration was introduced into major league baseball for sal^y disputes. Generally 
speaking, however, the steel industry and baseball cases are isoUjted instances in the 
private sector which almost universally prefers to use strike? inWi^eij^f interest 
arbitration. 

As early as 1966, Steves suggested "final-offer" or "either-or" arbitration in an 
article which concerned itself with alternatives to labor strikes.^ Some view compulsory 

« ^ 

arbitration of negotiations disputes as serving the same purpose as the strike in that both 



V. Theodore Clark, Jr., "Public Employee Strikes: Some Proposed Solutions," Labor 
Law Journal . Vol. 23, No. 2 (Feb. 1972), p. 116. 

^U.S. News & World Report . "Steel's No-Strike Pact: Out the Window?," May 26, 
1980, p755r ^ ' ' ' 

^Carl M. Stevens, "Is Compulsory Arbitration Compatible with Bargaining?" 
Ihdustriol Relations . Vol. 5. Feb. 1966)', pp. 38-52. — 
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arbitration and strikes -(or the threat of either) motivates the parties to broaden their 

negotiations horizons. However, the history of Australia's labor relations would not seem 

f • • ^ 

to. sOpporl^ this theory. J . . 

The earliest and longest use of compulsory interest arbitration is found in Australia 

* where the experience has been in place for over half a century.^ As the result of this long 

* experience, three developments seem to have emerged in Australia: 

, a. Unions have become stronger than employers. 

b. Compulsory arbitration has stultified the collective bargaining process. 

r c. . Labor strikes are common despite compulsory arbitration. 

Based upon the ^Australian experience, many consider compulsory interest 

arbitration to be c^ntithetical to collective hq^rgaining as we know it ini^the United Stores. 




But of course, the Australian experience may notBF entirely applicable, to the American 
scene. ^ • ' 

As far as compulsory^nterest arbitration in the United States is doncerned, 
Minnesota has had a statute requiring arbitration of labor relations disputes in private and 
.non-profit hospitals since l9^)/» By 1971, six states had adopted sonie form of camputsory 
arbitration of collective bargaining disputes between public employers and firefi'ghters 
and/op police.^ The reason for the introduction of compulsory arbitratic(o into the public 
sector was clearly the result of fear of public employee strikes (particularly among the 
protectivq services) and the belief that compulsory arbitration would prevent strikes. In 



Kenneth F. Walker, Industrial Relations in Australia (Cambridge: Harvard Univ. 
Press , 1956), and J. E. Isaac, Trends in Australian Industrial Relations (Melbourne: 
Melbourne Univ* Press , 1962). 

^J. Joseph Loewenberg, "Compulsory Arbitration for Police and Fire Fighters in 
Pennsylvania," Industrial Labor Relations Review , 23 (Ap. 1970): 367-79.^ See also: J. 
Joseph Loewenberg, "Compulsory Binding Arbitration in the Public Sector," a paper for 
the International Symposium on Public Employee Labor Relations, New York City, May 4, 
1971. - ... 
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f 

the case of Nebraska, collective bargaining disputes in the public sector have been 
resolvjBd by the Nebraska Court of Industrial Relations since 1969. 

One of the main fears of compulsory binding arbitration of negotiations disputes is 
that because of the very nature of arbitration, one or both parties may find the 
arbitrator's word unacceptable. From the employer's po^nt of view, this fear centers 
around the issue of affordability, the hypothesis being that arbitrators will issue awqrds 
for salary settlements beyond the affordability of the employer and beyond that called for 
by market conditions. However, a study as early as 1974 "clearly contradict(s) the belief 
that settlements awarded under compulsory arbitration are higher then those arrived at by 

Q 

Other means of dispute settlement. In this study, the authors found no significant 
differences between the awards of arbitrators and the settlements which resulted from 
negotiations and convgrTttonal means of disputejresolution. 

In 1975, Peter pyuille assessed final offer arbitration and adfnonished readers in hi5t 
^ "final thoughts"'^ that^CT\he data on this subject (filial offer arbitration) can support 
both positive and negative conclusions ?o it should surprise no one that a room full of 
labor relations experts will produce conflicting opinions about final offer arbitration." 
However, Feuille's personal opinion, as expressed in his book, is that ''Final offer 
arbitration does a better job than conventional arbitration in inducing negotiated 
agreements." '^^ ' * 

In 1975, the New Jersey School Boards Association (NJSBA) presented a report to 

* It 

the New Jersey Public Employee Relations commission of final offer arbitration.' In 

Robert H. Bezdek and DaVid W. Ripley, ''Compulsory Arbitration Versus 
Negotiations for Public Safety Employees: The Michigan Experience," Journal of 
Collective Negotiations 3 (Spring 1974); 174-75. 

'^Peter Feuille, Final Offer Arbitration , hternatior\al Personnel Management 
Association, 1975, p. 56. ? 

' * The Case for Fair and Final Offer Arbitration, presented by Lester Aron, Esq., 
Director of Labor Keilations for the New Jersey School Boards Asociation, April 30, 1975. 
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this report, the authors discuss and rebutt the claimed disadvantages of binding 

^ arbitration which are: ■ > * * 

^ ' • ' . ^ V 

a. Binding drbitration discouKoges collective bargaining because the parties will 

simply hold to a favoroble position in the hope that. their position will in^luenqe 
the decision of +he brbitratpr. 

b. Arbitrators will make awards beyond the affordability of the •employer. 

♦ ' * « • 

C' Arbitrati6n does not prevent strikes. 
The author of the NJSBA report examines 'each of these allegations in detail and 
concludes his report tvy stating: "Fair and final offer arbitration is not designed to be an 
end in itself.* As pointed out earlier, the clear desire of all^ parties involv.ed in the 
negotiating process is to be able to arrive at a negotiated, not dictated, settlement. The 
evidence clearly indicates that if iinality is necessary^ in negotiations as we believe it to 
be, fair and final offer arbitration has proved* far, superior to conventional arbitration, 
mediation and fact finding."'^ Soon thereafter. New Jersey became another state to 
adopt interest arbitration as a part of its cpllective^ bargaining law for public employees. 

\r\ 1977, J. Joseph Loewenberg had concluded that "The important issue§, tben, may 
n6t be whether or 'not compulsory arbitration should be permitted ps an end to labor, 
disputes. Events have outstripped theory and already provide ^an answer to that question. 
The evidehce, to date, in Canada and the United States suggests that compulsory 
arbitration is possible under certain conditions and that the traditional arguments against 
Jt? use are inapplicable. The problem now ,Ls to ctetermine in which case& compulsory 

arbitration may be an appropriate terminal procedure and how compulsory arbitration 

* ' 13 

y should bp structured in these coses to maximize the viability of collective bargaining." 



' '^Ibid., p. 26. ^ * ^ \ 

to' 

^ J. Joseph Loewenberg, "The Effect of Compulsory Arbitration on Collective 
Negtitiatfons,** Impasse and Grievance Resolution , Baywood Publishing Co,, Farmingdalej 
. - NY,) 97L p. 697^ ^ ] ' ' , 
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In 1977, Zagoria listed ten things wrong with compulsory a»-bitrotion.'^ These ^ 

objections seenn to encompass all of the obje^ctlons expressed by public employment 

. managers generally. Mr. Zagoria stated in his article: 

My problem ts with* legislated, required, binding arbitration of bargaining impasses—.,, 
interest arbitration. I approach the subject from the vantage point of, Henry Clay, who 
said, "Government is a trust, and -the officers of government are trustees; and bath the^ 
trust and the trustees*are created for the benefit of the people." 

I believe there are at least 10 things wrong with compulsory arbitration! 

1. .It discourages honest, good faith collective bargaining. As long as this 6xfra step 
is available, there is a possib?lity that a party will hold back on compromi§e-making 
accommodations on which effective bargaining relies. Concessions piready made are not 
nearly. os important to an arbitrator as the issues still in contention. Even informal 
sounding-out on additfonal issues may be withheld for fear it will be made part of the 
arbrtjiation boyndbries. 

2. It places far-reaching power in the hoods of a person, not elected, not 
accountable to elect officials and not necessarily a resident of the community or even of 
the state involved. He is unlikely to be trained or experienced in municipal finances or 
administration. Yet his decision constitutes, nonetheless, a mandate on the community, 
leadership, which can force Substantial changes in taxation, public policy priorities and , 
the ability to manage the work force. ... 

3. The arbitrator is an ad hoc appointee with no continuing^'responsibility to make 
an award that is workable as well as just. There is no year-round accountability, contrary 
to principles of representative government and sound public administration. It is a little 
like Sherlock Hplmes dropping in to solve a case and then handirfg down a decree for the 
detailed day-to-day running of Scotland Yard for the next 12 months or two years. 

4. It is probably impossible to makd an award for one group of worl^ers without 
,af fee ting other groups of municipal workers, yet an^ arbitrator has neither the authority 
nor responsibility to examine their situdtion. The "ripple" effect of his decision could 
have a tidal wave effect on thepUy administration. * 

5. ContrCcts are not negotiated in isolation from past or future arrangements. It Is 
difficult to make an award for one contract without dealing with how it fits generally into 
long-term labor relations, into future city plans, some of which are not yet formulated or 
expressed. As William Sinrikin has •said of industry, "No 'outsider* can know or feel with 
the same depth of penetjation as bargainers who Mive with*, an industry." Obviously, 
familiarity with these nuances are equally true in governmental unfts. 



"Compulsory, Binding- Arbitration Boosfted and Pilloried,". Lqbor-managemen t 
Relations Service News Letter , April 30, 1977, p. 3- ' 



6. The process is unbolonced sincjh it makes a no-risk or low-risk step ovoflcble to a 
union or employee organization. Rarely will an arbitrator even consider awarding a union 
Jess than what management has already offered. 

7. Arbitrators, since they are port of the peace-making machinery, fend to provide 
something for each side m their award regardless sometimes, of ,the actual merits 
involved. Some cynics suggest this may be part of an arbitrator's job-preservation 
program, but in. either case the oword will not be the parties' own selections from the 
collective bargaining meny.. ; , , * 

- 8. Arbitrbtion is an expensive add-on to the bargaining process. There dre the 
steadily rising fees of arbitrators and now a growing use of economic consultants to 
prepare a case and acct>rhpanying exhibits, and as one side goes down this path, the other 
almost has to follbw in s^liF-defense. 
< 

9. It is a time-consuming process. Most arbitrators insist on an adequate showing of 
bargaining before their work commences; then there is framinjg the issues in contention, 
time to prepare a case and perhaps briefs, plead the case, await preparation of the 
arbitrator's <3ward, clarify (if necessary) and theri implement. The Massachusetts League 
of Cities and Towns found the average length of time consumed in the arbitration phase, 
alone Was more than a full year. 

10. There are serious questions of constitutionality. As Tim Bomstein has pointed 
out 12 cases hoye reached decision by state supreme courts— nine found the arbitration 
laws constitutional; two divided evenly and three recent verdicts found them 
unconstitutional. One of the three, the Colorado Supreme Court, noted last year' that "A 
contrary holding,' in, our yiew^NVOuld seriously conflict with basic tenets of repreienfative 
governmertt. Fundamental among these tenets is the percept that officials engaged in 
governmental decision-snaking, (e.g., setting budgets, salaries and other terms and 
conditions of employment) must be accountable to the citizens they represent. ^ Binding 
arbitration removes these decisions from the aegis of elected representatives, placing 
them in the harids of an outside person who has no accountability to the public." . . . 

. The bqsic question posed b/ compulsory interest arbitration is who can best 
-represent the. public interest in a bargaining. Impasse— the mayor chosen by the people, 
accountable to the people and whose concerns take in the entire city work force as well as 
the long range needs of the entire community, or qo^arbitrator, who has been given the 
assignment of doing equity by a limited group of workers, and in so doing may be affecting, 
the 70 percent or more of the cit/s budget Involving personnel services as well as forcing 
drastic changes, in the level of services and the tax. system oj the municipality. If his 
decision is dislikedVhe cannot be voted out of office even if 100 percent of the electorate 

so desires. ' ' . ^ . / . 

' . • . .V:;; 

You Y^puld have the same effect if you led the Mayor and the Cfty Council into a 
large closet, locked the door and turned the key over to a Stranger, who came to town to 
clean, up a personnel problem in ohe.departnient, and wound up preparing a plan for fiscal 
chaok. " . • 



Let this be ofi s6mTe9ne eTse'S^nscience^oot miile. 

In 1978, at the annual meeting, of the National Academy of Arbitrators in New 
Orleans, Iowa's 1974 collective bargaining la>v, which provided a form of arbitration 6f 
negotiations disputes, was given support by John Loihl, who was a member of Iowa's Public 
Employment Relations Board, the body which oversees the state's bargaining law. In his 
address ejjtitled, "Final Offer Plus: Interest Arbitration in lowa,^' Loihl concluded: 
The results are encouraging, particularly when viewed as the first fullblown experiment 
with legalated arbitration for public employees other than those in the "essential" services 
. . t On the basis of the experience to date the Iowa procedure has worked welL It has 
been an effective alternative to the strike in providing a balance of borgaining power to 
ensure good faith negotitations and the continued delivery of governmental services. 

According to a study by Olson, '.^ during the first five years of Wisconsin's final offer 
arbitration law, from 1973-1977, there were approximately 852 public sectpr negotiations, 
65 percent of which* were settled without third-party intervention. The remaining 296 
cases were mediated by the state's labor commission. In 145 of these cases an actual 
impasse was declared and an arbitrator waji appointed, 23 of these cases reached an 
agreement without the issuance of an award. As a result, only 14' percent of all 
negotiations in Wisconsin's public $ector during 1973-1977 resulted in the issuance of an 

\ _ 

arbitrator's award. .To what extent Wisconsin's experience reduces strikes or impacts on 
negotiations generally is not clear in fhis study. 

One argument against final offer package arbitration states that arbitrators will 
attempt to satisfy the parties by. taking turns in awarding a "win" to each party in an 

lie / ^ 

Craig A. Olson, '^Does Final Offer Allow Bargaining that Conventional Arbitration 
Chills?," Monthly Labor Review , U.S. Dept. of Labor, May 1979. 



attempt ^tO;QQnaprom1se. xjsxyd assure g^r.eater Job security to the arbitrator* A study by 
FeuiJJe ond DworkioJ^. how^verV seems to this allegation* AccQrding .to their 

study • • there is no reaa9n to dGte,^for policy jnakers to reject finql'offer arbitratiorvos 
.an impasse resolution option because.of the fear that arbj.tratqri will attempt to ke^ the 

world in perfect balance*" fn other ,wor<ii, according to this study, qrbitrators do not take 

^. ^ • • *. , •* '* * • ' 

-turns in awarding "wins" to the parties,^* 1^. ./ * ■ • 

♦ */• ^ *'•*•'*■» 

Interest arbitration by final .offer selection has been used in the: United States 
fe'derbl. government service by the FederaJ. Seryice lmpasse\Pan,eL According to Section 
2A)l.lUa) of the. Panel Rules, >heTSfP./nay break jmpdsses by whatever" "methods and 
procedures which the f^anel consider^ appropriate.'.' tJnder this duthority, FSIP has issued 
numerous awards in cps.es of negptiotiqns impasses in th^ federal employment service* To 

.date^ the* auihor^s .are unaware of any stuji)r which has been conducted to determine *f he 

'V'..'' • ' . • ^ ' ' ^ 

impact of. suck practices. on n.egotiatipris generally in the fcfderal employment service* 

' * , ' ' ' '».• " » ^* * • . • • - ■« 

4« ' .Authors? conclusionSs . . . . • ^ 

A rteview of^the literature, plus thd authors' oWn experience, indicate that there is 
no final judgnrtent or? interest arbitration generally or final judgrrtfefit on any pf the specific 
variations of JnteFest arbitration, i.Hclyding final ofter. arljitratidn* However, certain 
interim, conclusions ciqn be drawh: 

a. Under certain conditions. Interest arbitration is legal in the public sector'as 
noted .later in this chapter. But in several cqses interest arbitration has been 
determined illefgal.' • 



Peter Feuille and. James I* Dworkin, "Does Wisconsin's Final Offer Arbitration 
Offer Only. Intemporal Compromise?," Monthly Labor Review , U*S* Dept. of Labor, May 
1979. 



'^Comp;^fy arbitration statutes were ruled illegal by Supreme Court decisions |n 
the following stotes: 

• t * • 

5q ■ 



b, InJerest arbitration has spread considerably in a relatively brief period of tim6 

OS indicated hy the PSRC study, ' . " • 

€• The appropriateness or inoppropriateness of interest arbitration will never be 
determined to the satisfciction of all parties with an interesfr in publjc sector 
labor negotiations. Union leaders, legisfators, politicians, tbxpayers, public 
employees, and citizens generally all have a different stake in interest 
arbitration. What is good for one of these groups may well be bad for another 
group, ^ 
d. Unions appear more interested in interest arbitration than employers. This may 
become even more true as employers become more resistant to union demands 
and the courts increasingly take punitive acticSn against unions and employees 
who engage in illegal strikes. 
In the opinion of the authors, motivated by the best interejyfpr efficient and 
responsive government, all forms of final and binding interest arbitration should be 
resisted. As discussed thorougHly eUewhere in this book, therefore drastic differences 
between the public sector and the private sector which call for entirely different 
approaches to labor relations. PubHc employers are generally sovereign bodies 
accountcJBle to IVje public with no profit incentive. As such, school boards, county boards, 
and similar governing bodies are .fully capable" of .making final decisions which affect 

^ • * 0 * . 

South Dakota: City of Sioux Falls Firefighters Local 814, Fraternal Order of Police, 
Hodge //I, et al.; South Dakota Supreme Court, Case //1 1406,1 141 1,1 1424, 
Oct. 9, 1975. 

California: Barry Bagley, et al. v. City of Manhattan Beach, et al.; Supreme Court of 
Cel., Case //L.A. 30523, Sept. 16, 1976. 

Utah: Salt Lake City, et al. v. International Assn. of Firefighters, Locals 593, 

1645, 2064} Utah_Supreme Court, Case //1 4689, April 25, 1977. 

Colorado: " Greely Police Union and Donald O'Leary v. City Council of Greely, et al.; 
Colo. Supreme Court, .Case //26922, Aug. 23, 1976. 
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employees in o foir end enlightened manner. Unaccountable arbitration is not needed to 
resolve, negotiations disputes. In the long run, an illegaf strike is preferable. 

6. States>thot allow aFbitration ^ ^ 

In 1982, there were 19 states which had some form of interest arbitration.*^ Those 
States wer:e: , ' ' \ 

a. Alaska - Compulsory for police, fire, correctional, ahdh6spital Unions which are 
denied the right to strike. Unions granted limited strike rights are, also subject 
to compulsory*arbitration when those strikes are enjoined. 

b. Connecticut - compulsory for municipal qnd teacher unions. For rnunicipal 
unions a three-member panel engages in issue-by- issue fina^ offer arbitration 90 
doys after expiratio^jjpf cgrrent agreement. For education union|, a threfe- 

_ member ponel selects bistween last best offers of both sides 20r days before 
' - school budgets are due at local boards of finance. , 

c. Hawaii - disputes involving firefighters are submitted to compulsory arbitration' 
. • <" 

_ ' if differences persist 15 days foljowing declaration of an impasse. A three- . 

- . ^- - . 

member panel selected in the traditional manner shall render a binding decision 

on 0 totdl package final offer basis. 

- dk Iowa - binding arbitration for all public unions at the request of either party if 

.an impasse persists following fact finding. The parties may use a single 

arbitrator or a three-member panel. The arbitrator or panel may choose on an 

^ issue-by-issue basis from among the final offers of each porty or the fact 

finder's recommendation. 

e. Maine - statutes in Maine cover state unions, municipal , unions (including 

.teachers) and University of Maine employees. They provide for arbitration 'of 



ift 

/ Binding Arbitration and Public Sector Labor Disputes , PubUc. Service Research 
CounciU 1982, pp. 21 -Z^ T 
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♦ unresolved Issues remaining after mediation and fact finding. If both parties 
can agree, a single arbitrator may be used. Otherwise, a three-member panel 
V picked in the traditional nnanner will resolve the dispute. The award is advisory 
on economic matters»and binding on all others* 

f. Michigon - binding arbitration covers police, firefigfiters, state police, ^and 
certain emergency medical personnel unions. Impasses not resolved by 
mediation or fact finding within 30 days are submitted to a three-man 
arbitration panel. A decision is rendered on an issue-by-is$ue final offer basis. 

g. Minnesota - arbitration for all public unions. Upon declaration of an inripasse, 
parties submit final offers of unresolved items to a single arbitrator if they so 
choose or to a three-member panel. To select a panel, the parties alternately 
strike names from a list of seven anbitrators until thr>ee remain. Teacher unions 
are granted a choice between striking or arbitration. The remaining public 

^ XT 

unions are perffiitted to strike only if the employer refuses Jo submit unresolved 
items to arbitration or refuses to abide by-on arbitration award. 

h. r Montana - legislation in 1979 applicable to firefighters and some state 

: V 

employee unions. Either party rhay request last best offer, issue-by-issue ^ 
' arbitration. , - 

i. Nebraska - all public employee unions covered with a unique impasse resolution 
device. A Court of Industrial Relations considers all disputes and issues a 
binding decision. The court is a permanent body whose members are employed 
by the state. 

j. Nevoda - covers local government employee ujiions, including teachers and 



state nurses unidns, and provides that thfe parties may agrt^e In advance to make 
all or pq^KoTt fact finder's report binding, 
k. New Jersey A police and firefighters unions are covered by compulsory 
arbitration. The parties have a choice pn the form of arbitration to be used. 
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either a single arbitrator or a panel. Arbitration can be conventional or final 

offer and final offer may be issue-by-issue or total package. 

New York - police and firefighters unions are covered by compulsory arbitration 

with a conventional, threg member panel. These provisions are renewable on a 

two-year basis. The^resent extension expires Jujy I, 1983. 

Oregon - compulsory arbitration for police, firefighters, and prison guard unions ^ 

are legally prohibited from striking. The parties may choose a single arbitrator 

or a panel of three selected by striking names from a list of seven. Arbitration 

is conventional. In cases where otherwise legal strikes are enjoined, remaining 

unresolved issues must be submitted to arbitration. 

Pennsylvania - compulsory arbitration for police, firefighters, guards at prisons 
and mental hospitals, and court employees. Each party selects one Member of 
the three-man panel and these 'two select the chairman. Arbitration is 
conventional and is invoked at the request of either party or if no agreement is 
reached after 30 days of negotiations. 

Rhode Island - several statutes provide for arbitration for all public Pinions. In 
the case of police and firefighters, all issues unresolved after 30 days of 
negotiations are submitted. 1o a .three-member panel for conventional 
arbitration. Arbitration Is instituted for others^if mediation fails to settle all 
impasses. For -state employee unions this i3 compulsory. For municipal 
employees and teachers unions it is. instituted at the request of either party. 
Vermont ^ compulsory arbitration for municipal employee, police, and 
firefighter unions on a locaj option basis. Municipalities may opt by a 
referendum vote to provide the binding procedures. Arbitration is instituted if 
an imposse persists 20 days following a fact finder's report. The three-member 
panel engages in conventional arbitraticJn. 

■ ■ B3 
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Washington - compulsory for uniformed personnel if an impasse persists 45 days 
after mediation and fact finding commences. 'A three-member panel engages in 
conventional arbitration. 

Wisconsin - compulsory binding arbitration for {nunicipdl unions. At the request 
l>f either party, disputes involving police and firefighters unions are submitted 
to compulsory binding arbitration. A single arbStrator is selected by each party 
alternately striking names from a Hst of five. Unless conventional arbitration 
is specified by the parties, the decision will be rendered on a total package final 
offer basis. Compulsory binding arbitration for municipal empioyees created by 
1979 legislation allowing parties to agree to binding arbitration or strike option. 
A single arbitrator, selected as above, decides between final offers. The 
statute will expire July I, 1987. 

Wyoming - the firefighter bargaining statute provides for compulsory 
arbitration if no agreement is reached within 30 days. Arbitration is by a 
three-member panel. 
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^ CHAPTER IV 

30 CAUSES OF STRIKES 
(And What Yob Can Do About Them) 

• » 

Between 1958 and 1980, there were approximately 7,000 strikes by government 
employees. Every one of these strikes was caused by something. Granted, in many of 
these strikes there was more than one cause, but usually there was a main cause. For 
example, although there were several reasons for the national strike by federal air traffic 
controllers, there was one reason which stood out from the others. In the opinion of the 
authors, the main cause of the controllers' strike was a miscalculaJJon on the part of the' 
union leadership. The union leadership did not calculate that all striking controllers would 
be permanently fired. 

Over a period of many years the authors have stodied and observed public employee 
strikes and have concluded that all of the major causes of strikes can be identified. By 
being aware of the causes of government employee strikes, management can plan a 
strategy, accompanied by appropriate tactics, which correct the conditions which cause a 
strike. Admittedly, not all strikes can be stopped, or should be stopped. Sonfe strikes are 
inevitable, no matter what action management takes. In other cases the price for 
stopping a strike is more than management can pay. But in most cases strikes are 
avoidable if management knows what are^he common causes of strikes and is willing to 
take prudent action tp neutralize thoise causes. 

Following, then, are the major causes of strikes by government employees with 
suggest ioiis for how to remedy such causes. 

^ 
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\. DrctQtorial personnel practices 
- by monogement ^ 

Unfortunately, there ore still government jurisdictions and agencies today in whicK 
the employees ore treated without due regard for their feelings and welfare. It was the 
presence of such treatment which created many of thfe unions we have today in the public 
sector. Although government agencies may be able to ge^ away with such practices where 
there is no bargaining law for public employees, once a bargaining law is passed, these 
jurisdictions become the first to organize— and with a vengeancel 

Even though a government agency may not be able to pay wages as high as it would 
like, there are many other ways to enlist the loyalty of the employees, Aijl enlightened 
personnel practices are based on the concept of respect for the employees as valuable 
assets to the agency. One of the reasons that Japanese industry seems to get so much 
work from its empjoyees is that Japanese employers view their employees as a capital 
investment which must be protected and improved. By adopting this general concept in 
American public service, specific enlighterjgd practices should follow naturally. 

2. The use of cberciont threots> and other power tactics 

For many years the authors have worked closely with top management personnel in a 
variety of situations and have observed how freg^ently "central office" executives (e.g., 
the mayor and his jjtaff, the school'superintendent and his staff, etc.) develop the "bOnker" 
syndrome. This syndrome is expressed in actions and attitudes which ^eem to indicate 
that top management feels it is surrounded.by the "eneimy," the enemy being rank .6nd file 
'employees, the. public, the governing body, and anybody else not in top management* 
True, sometimes there are understandable reasons for this attitude in some situations. 
True, also, the top is a lonely place, whether it is the White House or the school 
superintendent's office; and as such, a chief executive can easily develop cj sense of 

4£ 
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insecurity. However, when such fiittituc^s become endemic, they can set into motion a 
whole series of coercive and dictatorial actions designed to control the workforce by fear. 

Such actions are usually expressed in terms of overly rigid work rules and harsh 
supervision, all of which undermine whatever natural loyalty^ employees may have ^fof 
their empPoyer. Ever? if the agency can get away with such management, it istHe agency, 
itself which ultimately suffers along with the employees because of reduced quality of 
public service which results'from such mismdnagement. ' > 

3. Reduction in farce in a morlher 

unacceptable to the union ' 

The dismissal of employees due to a reduction in force (RIF) is a vefy serious matter 
to those dismissed and a real threat to those who remain. So much so, that such^RIFs 
carried out in* an arbi'trary manner hove been the cause of strikes. To minvnrfize the 
likelihood of a strike due to RIF, the employer should negotiate a mutually agreeable RIF 
provisionj or in the absence of a collective bargaining relationship, adopt a fair RIF po\0f^ 
after soliciting suggestions from employees and their representatives. Most RIF 
procedures should give consideration -to seniority in the selection^ of personnel' for 
destaffing. Additionally, there should be a provision for prior notice of intended 'RIF, as 
well as allowance made to recall those who have been RIFed. , . . 

I 

Failure to give proper ^ " - ^ 

recognition to the union 

As explained earlier, most of the strikes in the early days of collective bqfgaining in 
the private sector were caused by the failure of employers to give proper recognition to 
unions. To this day, one of the most offensive acts which on employer can take is refusal^ 
to recognize a union, particularly if it has won a representation election. But, even 
though representation strikes are the most common result of failure to recognize a union, 
some strikes .have occurred even after the union has been recognized by the erpployer. 
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The most frequent cause of such strikes being^the failure of the employer to work with 
the union as the exclusive reprejse^tative of the workforce; in other words, bypassing the 
union and dealing directly with employees on negotiable matters. 

Once a union has been recognised it should be given reasonable cooperation and 
recognition. Whenever grievances are being considered the union should be notified. 

Whenever matters of compensation, benefits, hours, and working conditions dre being 

1 

reviewed, the union should be involved. In short, the union should betaken in as an equal 
partner as concerning contract grievances and on matters of negotiations. 

5. Union busting tactics by monogemerit 
V Some emptoyers do not want to deal with an employee union regardless of any 

t s 

collective bargaining law and will take extreme actions to neutrajize the union. Such 
tactics include: 

a. intimidating union leaders 

b. discrimination against union members 

♦ c. bypassing the union ^ ' 

d. contracting out 

e. other similar actions 

In cases where collective bargaining is protected by law, such anti-union tactics can 
mean warfare. Not only does management run the risk of various unf-air labor practices 
by following such strategies, but management invites the union to organize a strike in 
orc^Mo^chieve what it views as legitimate recognition. 

Employers should be allowed to exercise their legal rights in their efforts to remain 
uni^n free. But whether such efforts are legal or illegal, a union dedicated to its cCiuse 
will likely fight bock with counter-^tacHics in its efforts to win recognition. Before 
undertaking any serious anti-union strategies, an employer should seek the advice of an 
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expert labor relations consultant. Tjiere are some 15,000 unionized ■government agencies 
in the United States as of 1980., In the opinion of the authors, there would be fewer 
unionized agencies ioday if public employers had exercised their legal rightjo challenge ' 
the organizing efforts of the upion. ^ c» 

6. Monogement toRes adverse oction ^ * 
oqoinst the union leo<^ . * * 

o In a Limber of strike\jt c^Dpeiars that management sought out one or more union 
leaders in order to frighten.vthe unfon^or to set an exdmple for other employees. Such" 
actions are highly offensive to the union members pnd should be avoided at all costs. 

V^The most common mistake made by a public employer in this area is to attempt to 
dismiss an employee who has become a union leader or on instigator to form a union. No 
public employer should attempt* to dismiss a public employee because of union memt)ership 
. unless ^ activities result from the membej^ship so interfere with the employee's* 
performance that his work is so unsatisfactory that he deser^ed*'to*)e dismissed. Under 
any conditions less .severe than this, the employee is likely protected by his constitutional 
right to free speech and assembly. • ' ' : 

7. i^Reprisals by monoqement 

' irii a few instances management has, attempted to retajiate against the union for 

actions, taken by the union which the employer found disagreeable. When such Retaliations 
^ * ? ' ' • . » 

'are detected by^the union they can become a rallying cry for th^ union and its members. 
Certaiiyfy?retdliations have no place in ^und labor relations. ^ " 

7 " ' V . ' • 

The process of negotiations con become acrimonious. Xhere will be "wins" and 

"losses".for both sides, btft neither, side should carry a grudge io'the extent that war-like, 

» * ? ' * 

unethical, or illegal actions are taken against the adversary. A labor tontract creates^o 

form of marriage without the option for divorce. Consequejitly, ev6rV/ecgonable effort 

^* - ^ , ' * ' ' V . 



should be made both parties to respect the rights and dignity of the other and to 
cooperate for mutual gain* ^ \ 



8* Removal p f benefits won < . ^ • 

As a general rule, once a benefit ' appears in the labor contract, it is there 
permanently^ and any attempt to remove jt unilaterally or thfough hegotiaHons^ill be 
met with undersldndable stiff resistance from the union. -JJnions view* the removal of 
hard-won benefits as a dare to strike— a dare they are likely to accept. 

if the removal of benefits is necessary, however, the best way to proceed is to 

^follow the process of/Vetriev»al bargaining," a difficult procedure of. removing through 

% ' * 

-> 

negotiations that whicJ+was earned through negotiations. For more information on how to 

carry out retrieval bargaining, refer to-,the book. Retrieval Bargaining , by Richard G. 

*• « 

Neal. 

9. Toking public positions before 
^ bargaining begins 
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' Sometimes inexperienced union leadership will puBlicly announce its negotiations 
demancfe t|Phe media before negotiations actually begin. Tnf^ purpose of this approach is 
to gain publicity for the union and thereby raise i*ts profile and enhance its image among 

V 

the workers. However, a more common result of such an ill-advised tactic is that the 
expectations of the union members are raised beyond what the union can deliver. As a 
consequent, the union may recommend to . its members a proposed agreement 
substontiollyjess than what was expecte^J, resulting in a vote of contract rejection. When 
a contract is rejected which has been pre^nted by the union, one more str.ifte ingredient 
has bedn added. ' - » , ^ 

4 

• • JTq minimize such public utteraoces, the parties should agree at the outset of 
negofiations that there will be no press releases, except as mutually agreed to by the 



parties, \Such o ground^.rule, before negotiations begin, will^35ure thqt only acceptable 
releases will be made to the f>ublic. ' 

• . ^. - . . ' 

10* Rivalry between two unions • * . , 

conripeting for the sdme 
nlen^be^d^up 

In many municipalities, school districts, and other government agencies, there is 
more than one union seeking exclusive reoognitfon for the same group of employees. 
Often the competition between these unions to gain majority support escalates into very 
aggressive campaigns. The major issue in these representative efforts is usually which 
union \s the Roughest; or^ which union is most capable of delivering more benefits end 
better working conditions to the employees. In such a comp^ition the employer can get 
caught'in the crossfire between the warring unions. ' ' . 

^ In their efforts to win members, unions often undertake tactics to make their 
opponents look bdd. This misguidance is an attempt. to win the loyalty of the femployees 
- away from the employer or the opposing union. In their exuberance to win support, the 
, unions con so radicalize .the employees that demonstrations of their strength and unit)^ 
become imperative. Onte such demonstrations are started they can easily expand ipto a 
full-f[edged*strike. 

When 'caught in a situation where two strong unions afe vying for the sanie 
membership, the best general strategy for'^ management is to maintain a firm but fair' 
^sition at the bargining table. Any attempt to favor one union over the other, or any 
attempt to engage in union busting, surely will meet with failure. 

|.|. Incompetent negotiators ^ 

If thecfiuis any one common major cause of strikes, it is incompetent negotiators. 

Most strikes in the public sector have taken place where there was an inexperienced 

» , ' - ♦ 

negotr^or^volved. Frankly, if both management and the union have competent and 
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. professional spokespersons, thet^ seld6m is any excuse for p strike* Therefore, both 
poftles^ouWgive the highest prtortty to the. selection of a skilled negotiator. If no such 
pjer$(^ is available. on the agency staff, then the agency should seek the services of an 
Outside Iconsultant, or make quick arrangements to train an existing staff member. 



^ Excessive generosity in the 
: • c ; first qqreemeat * ; / ^ ^ 

',ff5. .hmdred$^ of coses where' pu&tic agencies negotiated for the first time, very 

65trtprfi^siye and generous contracts were, gronted. There were .many reasons for. such- 

^exces.siye'ii^ fear, poor advice, etc. But whatever the reason, 

such. ogreemenli left. Ut tie room for futurie concessions by management. Furthermore, by 

granting ^ over-generous .<:ontrdcts, unions were .given the impression that, similar 

concessions woul4 be the-\n6rm of the future. As a consequence, in successive 

negotiations unions often hod. high .expectations to receive, while management had low 

expectations to giye^ Such a d'rostic incongruency in, expectations can create so many. 

unresolved disputes thala.strike beconoes^the only acceptable way to resolve the i^npasse. 

The message here is: don*V give, .owqy any, more than is reasonably necessary to 

reach on agreemenf and tadchie.ve occeptable relations with the. union and the employees. 

13* Lock of binding arbitration . -yy^;.; ^ f 

of grievonces ; ;: ';//'.,;' ';'>' * 

During the/early stages.pfcoUec^'iye bargaining ^'nJh^ priyate sector, many labor, 
contracts ^iid not contain, a pr^yi^ioh for .resqWin^ pver .the application. .and 

interpretation of the labor contract. C^i^s^q^ Q.nurnber of strikes in those days 
occ^red durioy the life of the||ti>6r pontVdci ove^c on priegation t^iqt management was not 
impjerrienting ..the labor contract "properly,^: The, number d^jp'strikes ih the public sector over 
the obs^ence pfbinding arbitration of grlevor^ces 'has^^t been riear(y as gfeafds thai in th?. 
.private sector^ However, th^te hove been some pt^bli^c:^. employee strikes due jo fhe^ 
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absence of binding arbitration of grievances and allegations of the union that management 
was not implementing the labor contract correctly. ^ 

The fact that some strikes have been caused by the absence of binding arbitration of 
grievances is not to suggest necessarily that all labor contracts in the public sector 
contoin such a provision. Whether or not arbitration is contained in a labor contract is a 
matter of law and negotiations between the parties. 

Given the proper conditions, binding arbitration of grievances can be a valuable aide 
for monagement, as well as the union. Those proper conditions are: 

a* The contract language must be properly written with mutualjy agreed to 
understanding. 

b. The .defjr}>rion of a grievance should be restricted to allegations that there has 
been a misapplication or misinterpretatioa of the specific terms of the written 
agreement. - ^ 

c. • The agency should have a history of peaceful labor relations. 

1 4, Dispute over the scope of negotiations/ 

There is probably no issue in public se^or bargaining (particularly among public 
school teachers) which causes more deadlocl<s thga differences oyer what is negotiable. 
From management's point of view, the scope of .bargaining should be limited to wages, 
hours, benefits, and working conditions. "Working conditions" should be negotiated only to 
the extent that they do not interfere with the rights of management. For example, 
whereas o school board could rightfully refuse to negotiate class size because it is a 
maaagement right to decide class size, that same school board could not refuse to 
.negotiate o demand that teachers be paid extra for students assigned to them in excess of 
o certain number. The tactics involved in restricting the scope of bargaining are quite 
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numerous and complex. The book Negotiations Strategies , by Richard G. Neal, contains a 
full chapter on this subject with practical suggestions. ' 

f 

15. Insufficient time for negotiotions * 

Under normal conditions, negotiations on an entire contract should allow sufficient 
time for negotiatioos^'^suff icient time to resolve an impasse if an agreement is not 
reached, and sufficient time to ratify the agreement— all before the agency budget is 
adopted. Should insufficient time be allowed for the full process of negotiations, and 
should the employer take unilateral action on matters under negotiations, the possibility 
of a strike is increased. Therefore, every effort should be made to allow an appropriate 
length of time to permit negotiations to succeed. ^ 

A» a general rufe, negotiations should start several months prior to the budget 
adoption deadline. Meetings should be scheduled in advance and an agenda should be 
mutually agreed upon for each meeting. Each meeting should be about three hours. 
Meefings of less than three hours provide insufficient time to make progress, while 
meetings of more than Three hours can become too burdensome. All necessary homework 
should be finished in preparation for each meeting. The time at each meeting should be 
spent, on negotiations and not in long successes or socialization. These simple rules will 
help assure that sufficient time is available to finalize an agreement. 

16. Too mqry demonds to be dealt with reasonobly 

Some state and national public employee unions hcve "master contracts" which are 
used to assist local unions in their efforts to start bargaining for the first time. This 
master contract is a comprehensive labor contract which the pafent union considers to be, 
ideal and is usually quite long, containing several hundred individu/a^ssues. One can well 
imagine the problem at the intial opening of negotiations on a first contract of being 
faced with the presentation of severoj hundred demands. And this i$^ exactly what has 
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happened in hundreds of governmental jurisdictions throughout the nation, and continues 

to happen today as school districts and municipalities 'enter into labor negotiations for the 

first time. ' / 

In some situations, the presentation of several hundred demands has simply 

overwhelmed both parties, making an agreement almost impossible. When faced with the 

< 

impossibility of an agreement, the likelihood of a strike is increased significantly. When 
confronted with a master contract, both negotiators must use their utmost skill to rid the 
table of padding and to focus attention on the important issues. 

. One technique which the authors have found to be effective when faced with a 
voluminous contract proposal is to write a complete contract proposal as a 
counterproposal, thus forcing the union to negotiate from management's written proposal. 

17. Negotiations in public 

As discussed elsewhere in this book, a number of states have some form of 
"sunshine" bargaining. Although there are no final and definitive conclusions at this time 
as to the overall impact of "fishbowl" bargaining on the operation of government, the 
authors are of the opinion that bargaining in the public is not in the best interests of 
either the union or the government agency. Reasons for this opinion are explained in the 
book. Negotiations Strategies , by^Richard G. NeaL 

Simply stated, bargaining in th6 public can moke compromise for either party more 
difficult than if'they were bargaining in private. Furthermore, the parties are tempted to 
play to an audience. Or the press, and make statements which may be difficult to retract 
because of the presence of so many witnesses. Whereas, in private bargaining sessions 
positions can be easily retreated from. Also, public bargaining sessions can create strong 
antagonisms be|ween the parties due to embarrassment in front of an audience. Under 
the worst conditions, the parties can work themselves into a relationship so hostile that ^ 
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negotiations breal< down, thus laying the groundwork for a strike. Therefore, under most 
conditions where permitted by law, management should condition negotiations on the 
agreement that they be conducted in private with press releases by mutual agreefTient. 

18a . Employer is gi>^ incorrect reports 
on^he istoti^ of negotiations 

Just as the union will sometimes incorrectly inform its membership of the status of 
negotiations, so will the monagerpent team sometimes misguide the governing body ol to 
that status. In hiost instances, sgch misguidance takes the form of exaggerating the 
implications of the junion*^ demands and failing to reassure the governing body that an 
agreement can eventually be reached by good faith bargaining on both sides. Given such a^ 
•prejudicial -teport, a governing body can be easily led to overreacting to the union and intp 
taking such a tough reactionary position that reasonable compromises cannot be made to 
the union. And without any movement from management, the union may be\_forced to 
take drastic actions away from the bargaining table. 

Therefore, the wise and experienced negotiator tries to convey to the employeff in 
regular teports that steady progress is being made. Naturally, as serious problems arise, 
these, too, should be discussed with the governing body. But ih all cases, the negotiator 
should convey a sense of control and stability. 

19. Incorrect and inflommotory information 

distributed to employees by the union . • 

. Occasionally, in its zeal to rally the employees, the union rpoy overstate its case 

against the employer and * so radicalize the union members that a strike becomes 

unavoidable. Although there is* no guaranteed solution to such tactics, direct 

communications from management to the employees is necessary \h this type of situation. 

In such cases, only face to face communications l?etween employees and the employer will 

dispell any misinformation* In communicating directly with the employees, however, the 




68 

• employer must be certain that no attempt^ is #nqde to bypass the union and negotiate 
directly with the employees* Under some bargaining lows, such action would be ruled to 
be an unfair labor practice. 

20. Borgoinrnq in bod faith ^ • I 

« 

Good faith bargaining generally entails the willingness of both parties to meet at 
mutually agreeable tinS'and^laces in order to exchange proposals and counterproposals 
in a Sincere effort to reach a written agreement on specified issues}' normplly wages, 
benefits, and working conditions. Although good faith strongly implies that concessions 
are necessary— in fact, there is no law which rec^uir.es that either party make a concession. 
Any act which deviates from .the definition of good faith bargaining is'likely to be bod 
. faith bargaining and may be considered unfair-labor practic^y the union. 

Labor' unions universally regard the rjght to engage in collective bargaining as their 

number one priority. Any effort .by manogfemisnt to undermine this'p^'ecious right by 

t 

4 

engaging in bad faith bargaining will inevitably incur the wrath^of the union. In q number 
..c^.^biic $tri1<e situations, the manner in which the employer approached the negotiations 
'prfcess-wos theV;eaW?:s^e; pot wages, or- benefits, or working conditions. 
- In light .of the Experiences in tlje private sector during the first decade of bargaining 
uader ^ederdl law, the attitude of Qubjlc unions today foward bod faith .bargaining in the 
private sectpr, most of the strikes were over organizational issues and procedural matters 
-roften iftyolving allegations by the unions ,tKat employers were not engaging in proper 
'bbrgbtmng. procedures. ♦ - 

Good faith bargaining generally irWdlve5 the willingness of thfe^portles to meet at 
mutually agreeable times and places in an effort to reach an agreement through the 
exchange of proposals and counterproposals. Although good faith bargaining does not 
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require that either party make a concession, there cannot be agreement without 
concessions. So, compromise is the heart of negotiations* 

To assure that labor negotiations are conducted properly, many state bargaining 
laws contain a list of prohibited practices, usually referred to as "unfair labdr practices " 
Jo minimize the ri.sk of committing an unfair labor practice, employers should be familiar 
with the state's bargaining kiw on this subject* If legal assistance is needed to interpret 
the meaning of unfair labor parctices, appropriate legal counsgl should be sought* 

1\. Ad hominem conflicts between 
tfie negotiators for both sides 

There have been a few instances where the relationship between the two chiefs 

spokesmen was so acrimonious *that productive negdtiations became impossible* The 

authprs have known of several cases where the negotiator for management was so inept 

and obnoxious, that the union had a ready-macie' excuse to take any action necessary in 

order to circumvent management's negotiator.. Natural5', unions, too, sometimes produce 

** « 
It 

an obstreperous spokesperson* 

When it is certain that the source of the problem is the chief negotiator, that person 
should be removed, but in a manner so as^not to undermine the concept of exclusive 
spokesperson* That mean^ that there must be some unrelated ^reason for changing 
spokespersons* - 

22. Intransigence on the port of either porty . i ^ 

If rregotiations are to lead to an agreement, there must be concessions made by both 
parties* Unfortunately, occasions do arise when one or both parties refuse to make 
reasonable concessions, resulting in a breaking off of negotiations* Such breaking off of 
negotiations can be one of the first signals of an impending strike, and the employer of 
the negotiator should be cleft to any unreasonable "stonewalling" on the part of its 
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negotiator. When there is a stalennate in negotiations, each party should look first at its 
own behavior in an attempt to determine if any actions can.be taken to reopen the flow of 

* ' L 

agreements, ^ • 

Compromise is the heart of labor negotiations. But when sRoyld one compromise, 
and how much should one compromise? Based upon extensive experience in a^ariety of 

situations, the authors have developed a list of 21 suggestions associated With the art of 

I* / 

compromise. These suggestions can be reviewed in the book, Megotlatipns Strategies , 



23. Backing either side into a comer 

The purpose of labor negotiations is to reach on agreement between jabor and 
management; therefore, any act which interferes with that objective should be avoided. 
When the opponent is placed in a position where there is no escape, problems can arise ^pr 
both parties. 

By way of a simple example, let us suppose that manage/nent gives an ultimatuni.to 
the union that negotiations sessions will take place ^nly in the office of the chief 
executive. Aside from the fact that such an ultimatum is an unfair labor practice in most 
instances, the union, given such an ultimatum, has been backed Into a corner. 
Management, too, has putJtself in an untenable position by making such an ill-advised 
demand. As a result, both parties could find themselves at loggerheads. Should. such c 
deadlock persist, sooner or later the union will turn too^ther means to open negotiations. 

In this hypothetical casfe, both parties have an unnecessary problem caused by an 
incompetent negotiator. An experienced negotiator must always Couch his propoidls and 
responses in a manner which allows some escape for the opponent. Ih the hypothetical 
case cited, the management negotiator should have made a proposal to meet in the "thief 
' executive's office and then proceeded to negotiate an agreement on that Jssufe. Naturally, 



the management negotiator should include in his negotiations plan the possibility of paying 
a price for a demand which is basically distasteful to the union. 



24. Failure of the goveminq body to offer 
o salary acceptable to tne union 



One of the most common issues present during c strike is a dispute over wages. 
Although there is a point below which a union will not accept a salary offer, most unions 
will accept less than they planned on If management has bargained in good faith and 
e)q>lalned Its case wel I. 

However, convincing a union to take less than it had planned for'is not easy. The 
process of persuasion involves the presence of a high degree of credibility and trust. It 
often depends on the presentation of convincing data. And, timing of salary offers is of 
paramount importonce. For example, a 6 percent salary offer made at the opening of 
negotiations in the fall of 'the year might be laughed at by the union. That sarne offer, 
preceded by lower offers, made on the eve of budget adoption, might be accepted with 
relief. 

25. Management underestimates the urtTon's power ^ 

One certain invitation to confrontation is for one party to misjudge the power and 
^will of the other. One function of an expert negotiator is to determine the power of the 
adversary and the will of the adversary to exercise its power. In a wide range of public 
sector strikes, a mojor reason for the strike was management's underestimation of the 
unioin's power and its willingness to use thqt power. In strikes caused by this type of 
misjudgment, the employer js usually forced to make compromises during*the strikje which 

should have been made prior to the strike--comproqrilses which likely would. have avoided a 

* 

strike. In the book. Negotiations Strategies , considerable attention ii^given to the natpre 
of power in labor negotiations. By becoming familiar with the concepts presented there, 
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the reader should be able to better anticipate the power of the opponent and the 

* V 

willingness of the opponent to use its power. 

26. Tfte union miscolculates the will of the . , 
employees or the power of the empfoyef 

A union dan precipitate a strike by its failure to faithfully represent its members 
and by a misjudgment of the union members' willingness to support a strike. A union can 
also precipitate a strike by its failure to calculate ^iccuratgly the will of the employer to 
resist union demands. ' 

A perceptive ur^on representative should know exactly, what the union membership 
is able and willing to do in the name of collective bargaining. Similarly, an experienced 
union negotiator should make It his business to know how much pressure from the union 
will be tolerated by management. Failure of either party tp a^eCjuately' assess the 
strength of the other can be an open invitatipn to take actions which create such hostile 
relations that a strike becomes inevitable. . • 

27. Injunctions against union oction? 

In many cases where a union is on the verge of taking illegbrstrike actions, the 
employer will seek and obtain dn injunction requiring that the union cease and desist. In 
-^me cases, the union views such action as a challenge to the union's power and responds 
with a withdrawal of services or an escalation in other militant actions. , There is no, one 
answer as to whether or not an injunction should be sought in all .cases of threatened 
strikes or actual strikes, since each case is different and requires special handling. 

In most cases, however, where an injunction could be used, it does not resolve the 
underlying problem. The underlying problem Usually is best resolved through negotiation. 
Furthermore, in the view of the authors, many situations requiring an injunction are the 
result of a poor overall labor relations program. 
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28. Incarceration of union of f iciols 

In numerous illegal public employee strikes, a strike has been exacerbated or 
prolonged by the imprisonment of union leaders. Invariably the result of such pUhitLve 
action is that the union leaders become martyrs. This statement, however, does pot mean 
that union leaders' should never be placed in jail for leading an illegal strike. In some 
coses, imprisonment of the strike leaders is a proper response. In other coses, such a 
response would be unwise. 

29. Failure to ratify the contract ^ 

" 1 " \ 

One of the worst experiences that a negotiator can have is for his employer to 
reject a proposed contract tentatively agreed to at the bargaining table. Such rejection 
iS viewed by the union as a supreme act of bad faith and grounds to take strong aggressive 
actions. If both management and the union have taken reasonable positions, and if both 
parties are represented by con\petent negotiators, the ratification of tentative 
c'a^eements should ^e routine. However, not all negotiations are conducted in a 
'reasonable manner and proposed contracts are sometimes rejected. Unless management is 
wtlling ta compromise its position and make an alternative offer acceptable to the union, 
conditions for ja possible strike can be created. Therefore, both parties should work out 
their internal relationships to assure that a proposed contract is ratified. 

30. . Yhe dpproprioting body fails to 
, ' fuiid g negotiated oqreement 

>.T.h(5re have been a number of strikes precipitated by" failure of the appropriating 
body for -the agerlicy to appropriate funds sufficient to fund the salary agreed to at the 
bargaining' table. To avoid this unfortunate situation, this rule should.be adhered to:" 
Don't promise whoj you con'f deliver, and deliver what you promise. Where the union 
negotiates with d .gov&xoirfg body that is also the appropriating (tax levying) authority, 
there is seldom any ex^ji for the violation of this rule. Even when the union is 
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negolfidting with a fiscally dependent body (e.g., a school board), while there may be some ^ 
excus^ln failing to. obtain sufficient money to fund the agreement, in most cases, through^ 
carefuJ goordinatjon, with^he appropriating body, there -should be adequate funds 
avoilable. ' . ^, ^, * 
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" ' ^ » CHAPTER V 

IMPASSE: ' INEVITABLE PFfeCURSOR? 

A negotiations iSPbse almost always precedes a fabor strike.' Under typical 
situations, the parties have taken what "appear to be final positions on unresolved issues 
ond the union chooses to strike as a means of forcing mdnagement to change its position. 

< \ 

But a strike is only orje means to resolve qn impasse. Many other methods are available 
and have been used in the public sector. The following methods can be used to break a 
negoticftiwis deadlock: 

' In most instances, the best, method for resolving an impasse is continued 
' negotiations. In the vast, majority of situations, a negortiateci settlement H 
.preferable to any other type df settlement, becdt)se a negotiated settlement is 
one by which the parties come together Ncoluntdrily through the process of good 

* faith give and take. 

* * * 

* b. Mediation is the most common procedure follbwfed in the even^t of a labor 

riegotlafions 'fni^^, This lyiethod, too, is vefy acceptable,^since 'the m^iator 
'has no power to force the parties to do anything they don't* wai\ U do. 
Consecljuently, a mediated settlement is one entered into voluntarily, 
c. Fact-finding, used very little in negotiaiton inipassesj^nerally is not^ an 
« ' effective means for resolving serttous impasses, since ^ly the {acts of the, 
• .dispute ore presented, with no po^^ to mediate or nrfake recommendations for 
settlement. * - ^ 

d< With the advent of oollective bargaining into the public sector, a new term was 
coined+"advi'sory arbitration." According to the purest definition, there ^can be 
no ^'advisory" arbitration^ since arbitratipn, according to its historic definition, 
is final and binding. It is not advisory. Nevertheless, advisory prbiJration* does 
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now take place in the public sector and It is generally a process that combines 
all of the methods mentioned above. In other words, under advisory arbitrotion, 
the arbitrator convenes the parties, listens to their testimbny, collects the 

r 

facts, tries mediation, encourages the parties to continue to negotiate, and then 
prepares a final report which is advisory to the parties in the hope that it will 
help them come together in agreement. ^ 

d. Interest orbitrdtion (discussed in Chapter ^1 of this book) is used sparingly in 
public sector impasses, but its use is increasing. When this niethod is used to 
resolve an impasse, the arbitrator Considers various relevant facts in the 
dispute and issues an award which is final and binding. 

e. In a few public sector situations, impasses have been resolved by a public 
referendum. This method has had such limited use that its viability is unknown. 

f. In one state (Nebraska) negotiations impasses can be terminated by an industrial , 
labor relations court , the only state in the nation which uses this approach. 

g. In some\st(ites the state agency which administers the state's bargaining law 
can issue awards or otherwise assist in the resolution of a negotiations knpasse* 

h. In hundreds of public sector impasser. situations, the courts have taken various 
forms of actions (especially during a strike - a form of impasSe) to bring .an 
impdsse f o closure. ^ • ^ 

i^ Of course, pclitjcql pressor^ is frequently a factor the resolution of 
negotiations impasses in the public sector. After *^l, yi the public sector the 
party that wins the support of the publllf is the party that "wins" negotiations. 

"i. Causes of Impasse , ' / 

' ^, ' / 

With few exceptions, strikes by public employees are illegal. Despite this almost 

universal prohibition, however, there ore several hundred strikes by public employees each 



year,.*. Normally^ thou^^ while most negotiotions in tKe pmlq sector^ do l^ke pl<|ce^ 
wi^Kput .0; strike,, it is- very commpn for coitective. borgqlding in Ihe pubHc fsectoj;. to^ 
. expenente an impasse. 

An! impasie is d. deadlock between the parties--a stalematte. An jmpas^se is q cieadiC ' 
end street, from which neither. i)arty can see an exit. Since strikes are illegal \n the 
public sector^.most stateT^aws have provided, an aWernative tojhe strike, e.g», mediation 
^ fact finding. . Given this, situation, impasses are very common in public^sector 
collective bargaining. 

There are many causes of imposses, among Which are; ; ' 

a. Too many demands. Sometimes one party (more often, the uhion) will introduce 
. more damonds than con be reasonably nl^gotiated over a reasonable perio.d of 

time. As a result, the parties run out of 'time with unresolved items stilt ori the 
table. , \ /; :' ' ■ '''' : - 

b. ^k>* enough time. Quite often in new contract negotiations, the parties 
underestimate tlie gr^at amourit of time .required to negotiate, on qll items. 
Therefore, when the in^passe'^cieadllne is reached^ a number of items, jremairjrp^ 
issue, , / " I ; • v ' ' ' 

c. Political gqin. An Iroposse Is sometimes used os q polittoal^chrirque fpr 
management to demonstrate that it is being tough, or for the union, tp' show' its 
members* that it refuses to give up on its demands.' 

d. ' Disputes over the scope of borgaining. Arguments over what, is negotiable 
* .'c^ume much tihne in public sector negotiations, partrquJarl/'amoner white- 

collar professional employees such as sociol workers, teachers, andnurses. ItJ.ts 
very common for <^ impasse to exist over whether or riot rftonqgement is 
- , required to negotiate on a particular subject, e*g., class siz« in public 
^» ' ^education. * r 



Failure to ratify^ Although not a common happening, the union or the governing., 
''body do infrequently fall to ratify a proposed agreement. In such cases, an 
automafte imposse exists. 

Intransigence. Sometimes ari impasse is caused because one or both parties dre 
too "hard-nosed." Such an attiti^^Tis generally to be avoided. The essence of 
negotiations is the wlllin^^^o ti^y and reach an agreemenf. . j 
Lock of expertise. In the early days of collective bargaining in the publfc 
sector, many impasses were caused by the inexperience of the negotiators, 
particularly those representing management. 

Union rivalry. In a number of governmental jurisdictions, two or more unions 
may compete Jor the right to represent employees exclusi>4ply. given this 
situation, the union in power Is forced to prove its toughness and such an 
attitude generally leads to an impasse in negotiations. 

Lack of funds. Recently a number of governmental jurisdictions have faced on 
unfamiliar shortage of public funds. Consequently, they have been unable to 
meet the denriands of their employees at the Jxirgaining table, thus causing on 
inevitable impasse in negotiations. 

Fiscal dependence. Many, goyernmentol units vvbich^n^otiatg wi.th em 
qre not taxing authorities; they cannot rqtse their own funds. For example, 
school boards in some states rely upon the county to provide needed funds. 
Since such bodies cannot guarantee compensable benefits ot the bargaining 
table due to the fact that the funds must come frofh another source, some 
unions have been unwilling to sign an agreement without a guarantee that the 

promised salar^ increase will in fact be delivered. In such situations, an 

« • * 

impasse often results. ^ ... 
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k. As a bargaining tactic. Sonne negotiators see the impasse provisions as an 
advantageous tool in negotiations^. The union may see a fact finding procedure 
OS an additional opportunity to obtain some benefits which it would not^ 
otherwise get. Management, on the other hand, may see an impasse proceeding 
OS an opportunity to wear the opposition down. 

1. Encouragement by law. As stated earlier, strikes by public emplo)^es are 
generally illegal. In lieu of strikes, most state laws provide an impasse 
procedure, the results of which^are advisory on the governing body, this 
provision of law, according to some experts, encourages the parties not to 
negotiate, but to go to impasse. 

m. Personality conflicts. Although it should not happen between professionals, 
some negotia'tors do have personality conflicts which can be so adverse that 
successful negotiations are-impossible. 

n. Absence of ground rules. Some negotiators are so inept that they cannot even 
agree where and when to meet. Consequently, all of their time is spent arguing 
over thq procedures of negotiations, leaving too little time for substantive 



o. Inadequate homework. Negotiations requires endless hours of preparation. 

' ' " Fature ' ta c^SlS''^o#^A^Crt^^^ 
conclude an agreement. ^ . 

2. Avoiding Impasse ' 

In order to avoid an impasse in negotiations, the following suggestions have be 

proven^successf ul in a number of situations; , • ^ . ^ 

a. Proposals should be limited to only tiiose necessary to being about productive 
labor relations. 

./■■.• Sj 
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b* Adequate time should be provided to assure that all issues are thoroughly 
explored* 

c* The scope of bargaining should be agreed to prior to negotiations* 

d. Once a tentative contract has been agreed to by the negotiators, it should be 
ratified by both pcrtres. 

e. Both porties should keep an open mind on all issues and should commit 
themselves to reaching an agreement. * ' 

f. Persons who are not competent in negotiations should not be assigned the job of 
chief spokesperson. 

g. An employer, even though fiscally dependent, should deliver what is promised at 
the bargaining table. * * , 

h. An impasse should not be used as a bargaining tactic. 

• i. Personality conflicts should be kept out of negotiations. 

j. Workable ground rules should be agreed to prior to negotiations. 

k. The negotiator and his team should do all of their needed homework. 

Even though the above advice may be followed to the le'tter, impasses will occur 
gnywdy. ShouW an impo^se^^^ despite efforts^ to o^P^d soch a situation, the following 
suggestions can prove to be helpful. ^ . , 



3; In the event of trnposse < /* 

a. Management should be careful in discussing affordability. In the private sector, 

- ^ when an-empfoyer states that it cannot afford the uqion demands, the question 

of affordability then becomes a subject of negotiation?, although the National 

l^bor Relations Act does not apply to the ,publfc sector, the concept of 
i ^ I ' ^ / ' - 

discussing affordability does apply. If management* states that its reason fo^: 

rejecting a union proposal is based upon lack of funds, then the issue is Subject 
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to review by a fact finder or mediqtpr, should the parties reach ar^ impasse 
later. And experieRce has shown that it is almost innpossibJe to pf6ve to a 
mediator or fpct finder that, the governmental unit cannot qfford more than its 
last offer/ . ^ 

Once an impasse is reached and negotiations are over, it nnay become necessary 
for tlje employee union to communicate directly with the nnembers^of the 
governing body in order to persuade those persons to reconsider their position. 

4 

By the same token, management may find it necessary to bypass the union and 

V 

communicate directly with the employees in order to persuade thwn to accept 
management's last offer. 

If it is inevitable that no agreement will be reached at the bargaining table> and 
that an impasse i$ unavoidable, then it nnay be necessary' to "save something for 
the xnedlator." This me'fins that either party nnay need to save some additional 
concessions for later In the hope that sudh a tactic will being about an 
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agreement. ^/ 

Before entering into the impasse proceeding, hdv^e the mediator (or fact .finder) 
verify what hgs been agreed' to; otherwise, the partie$ may discover after the 
^mediotor hqs left that there are Remaining unrfesolve^ issues not discussed with 



him* 



If you must go to impasse, try >o avoid going on bnfy one issue* If there are 
several unresolved, issues (especially if there is still room for movement), there 

'I * 4 

is greater Opporturiity for the mediator to bring about afl agreement. 



CHAPTER VI 

• # 

, THE TELLTALE SIGNS 

4 

V 

Seldom has there been a strike by public employees that was not known in advance 
by the public employee or one that should not have been known in advance by the 
employer. GrOr>ted, there have been a few strikes which came of a complete surprise, but 
generally speak/ig, even the least percejptive employer should be joble to detect sonrie 
'signs of a possiblX^nke. The signs are almost always there. All the employer must do is 
look for them. 

After many years of carefully following public employee strike activities throughout 
the nation, the aothor has concluded that all strikes are preceded by one or more of the 
same" indicators, regardless of locality and regardless of the type of employees. The 
standard telltale* signs of an impending strike follow. ^ ^ 

I. Tensions in the negotiations process 

As a generql rule, labor negotiations are carried out in a somewhat routine and 

decorous manner. Should the union turn hostile and abusive, the change usually indicates 

a serious problem. Although hostility is sometimes feigned as a negotiations tactic to 

f ' 

intimidate the employer into taking action which would not otherwise be taken, that 

tactic can be used only a few times before its effectiveness wears off. Therefore, abrupt 

and drastic deterioration in-the decorum of negotiations should be viewed with concern as 

» * ' . ' 

a possible indicator of concerted action b)i tfte .union outside of the bargaining process at 

the table. * ' 



2. History of strife ' * , - . ^ 

V M 

There are a number of publk employment situations around the nation which the 
author is familiar wfth (but cannot identify) where employee strikes are a regular part of 

82 



83 

negotiations. Onj5 can almost predict that 'in these jurisdictions strikes will take place 
almost on a regular basis. A community cannot divorce itself from its post, and the post 
is often an indicator of the future. If a union hgs resorted to strikes in the past in an 
effort t3^t its way, that sc^e union will likely do the same in the future. Therefore, 
the history oTnegotiations and the track record of the union can be telltale signs of what 
is to come. 

r • ; . • 

3. Boycott of selected octivities 

A wise union uses as little power as possible to get its way. Rather than invoke a 
full-fledged strike to obtain 6 concession'j^q mere threat is better, i^ it will get the desired 
concession. For example, there have been countless cases of public employees refusing to 
perform certain selected parts of their job in order to signal the empldyer that the mion 
means business. The refusal of teachers to attend to certain extracurricular, duties and 
the refusal by the police^ to complete certain .required paperwork are ^examples of 
selective boycotts. Such boycotts should indicate to the employer that the issue^ which 
caused the boycott is^one which should be taken seriously. That is not to suggest that the 
employer automatically give in to the union's demand, but rather to suggest that the issue^ 
be -given good faith consideration. , - 

4. Crisis training of employees 

If there is to be a successful strike, it must usually take place under the leadership 
of trained persons. Consequently, it is not uncommon for state and national unions of 
public employees to offer regular training programs on labor relations generally, and 
bargaining tactics specifically. In some cases, where a strike has taken place, it has token 
place because of Collaboration between the local union and the parent union. In such 
cases the strike ^vs often been preceded by the enrollment of key local union leaders in a 
strike training program. .Seldomr do employees give their personal time to prepare for a 

» t 
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Strike unless they intend to use their tfoining. Unfortunately, even when local, 
circumstances do not justify a strike, training programs for a strike have a way of self- 
perpetuating ""themselves into a self-fulfilling prophecy. In other words, a seminar for 
employees on how to conduct a strike can be one of the ciiuses for a strike. 

5. ^ Stonewalling I ' 

Extreme intransigence at the bargaining table is referred to* as "stonewalling." 
Stonewalling is often a sign that the ynion has drawn the line and Is ready to fight. Once 
all attempts have been discarded to.be reasonable, that is usually assign that the union is 
ready to move on to other tactics, such as a strike. Although stonewalling can be used as 
a bluff, .that ruse can be used only once or twice before it loses its effectiveness. When 
real stonewalling is taking place on an important issue, the employer should view this as 
gnother possible telltale sign of a possible strike or some other concerted action designed 
to intimidate the employer into taking action which he would not otherwise take. 

6. New fqpes . , | 

When a strike is being seriously considered, the local union will oft^ seek help from 
the state or notional union in the form of professional organizers. When these outsiders 
are seen with agency emploj^ees, particularly if there is tension in negotiations, their 
presence should be interpreted as assign that the union is planning some persuasive action 
beyond the bonds of the bargaining table. ^ . ^ 

7. Threats . ' f 
Ideally, negotiations should be a peaceful exchange of proposals and 

counterproposals by labor and management in on effort to reach on accommodation useful 
to both parties. When either* party departs from this good faith relqtlonship-^and threatens 
to harm the other party in order to get its way, a My^ ond^rmf^\ elemenf is Introduced 
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into barggrning, *A threat Is an action wRich is designed to cause someone to take desired 
action, not be<duse it is rigbt, but because if the desired acti9n is not taken, harm will 
-ensue. Once either party attempts to get its way by threatening to hurt the other party, 
it's difficult to return to friendly relations. That's why the introduction of threats and 
harmful acts into the bargaining process should be viewed as a sign that the union is ready 
to take any action necessary to get rjarw^, including an all-out strike. ^ 

8. Walkouts 

'On occasion, when tjensions mount in negotiations, the union may abruptly walk out 

on a negotiations session, or refuse, to attend a scheduled meeting. Such walkouts, except 

when used as a bluff, indicate that the union is close to considering further negotiations 

pointless. Short of offering* abject capitulation, the employer should -make every 

reasonable effort to induce the union to return to negotiations; otherwise, the un?on may 

be forced to devise other more unacceptable means to get its way. Although on employer 

» 

may find it tempting to allow negotiations to break off, such action is usually ill-advised, 
since continued negotiations, except when counterproductive, are preferable to most 
other actions which the union might take. 

9. Work-to-the-rule . • , ^' 

- When teachers do only that wjiich is required of them, and policemen issu^. tickets in 

every single traffic violation, no mattj^r how slight, they^are "working-to-the-rule." Such 

a tactic is often just as effective as a strike, but' does' not carry with it the risks of a 

-Strike, such as dismissal. Working-to-the-rule can be quite intimidqting to some first-line. 

supervisors, since they become overwhelmed with a sense of loss of control over their 

subordinates* A successful work-to-the-rule indicates to the employer that the union 

» 

really has control over the workforce. This, too, con be effectively, threatening-tq the 
employer, because control of the workforce is fundamental to managing the ggency. 



\0. Picketing • • 

Picketing is almost always a telltale sign of a possible strike. Picketing is the 
process of posting union rjiennbers arourtd the work site, usually carrying placards, to 
demonstrate to the public and the. employer that the union is seriously dissatisfied with 
the progress of negotiations. During a strike the picketers perform the additional duty of 
discouraging entrance by others to the work site and reportirig to the union the names of 
those who do enter the work site. If carried out peciqeably,' picketing is generally legal 
and should be debit with by the employer with care and seriousness. The presence of 
picketers increi3ses the risk of confrontations with a resultanf increase in the escalation 
of tensions. As tensions increase, sensible negotiations become more difficult. 
Consequently, when pickets appear, all good faith effort should be made to resolve the 
issue which caused them to appear. ' 

I L Disappearance of essential items 

Alh public agencies have essential items wjjiich are needed to operate the agency. 
For example, many school districts must have operating school buses io transport 
.students. , Sanitation districts must'have operating ir/r^s to collect t'rdsh. Public school 



classrooms need roll books and lesson p.lqns for ^sw^stitute teachers, nienonce 
personnel must have keys in order to open doors and operate equipment. Consequently, 
when ports of fciuses and trucks (e.g., distributor caps) disappear, .yhen roll books and 
rosters disappear, and when keys disappear from key racks, these disappearances can be a 
sure ^ign of an imminent strifce. Consequently, when other sign^ of a strike e>?ist, special 
care should betaken to protect the. essential items of. the agericy from disappearqnce. 

12. Selective concerted actions 

As stated earlier, strikes 'do not usudlJy appear unannounced. They are almqst 
Iways preceded by definite telltale signs. Mn order to avoid the risk of d^trike, unioQs 
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will fr®Q^®ritly_ employ many other tactic§ designed to induce the employer to make a 
concession wdnted by the union. Sporadic concerted use of sick leave, selective refusal to 
attend agency meetings, demonstrations in the ^agency cafeteria, refusal to speak with 
supervisors, work slow-downs, orchestrated insubordination, . and premeditated 
harrqssment of supervisors are all examples of concerted ac|ions designed to force the 
employer to fake actions sought by the union. If such actions are unsuccessful, they are 
sometimes followed by a full withdrawal of services. 

Whether or not an employer wishes to treat such acttons aSib strike is a matter of 

V * 

management judgment and legal consideration. Although .the precise legal determination 

of what constitutes a strike varies from state to stdte and situation ta situation, the most 

; general definition which can be applied to a strike by public employees^is: Ar^ concerted 

oction by employees designed as a borgaining tactic which interferes with the officiaf 

functions of the employer. Therefore, as a general rule a strike by public employees hai 
' \ V. 

three basicjelements: ^ . ; 

a. It is concerted. That means that two or more employees conspire to take some 
action. a 

b. It is designed as a bargaining tactic. In other words, the action being taken is 
being carried out (o induce the employer to take 5qme action which likely would 
not otherwise be taken. 

c It interferes with the legitimate and official functions of the agency. All 
government agencies have duties which must be perforn^ed b^ law. When 
employees conspife a bargaining tactic which interferes with these functions, a 

♦ V , ' . - 

♦ strike probably existSr * ^ , , .« 
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13. Ex'cessive grievances 

^ • / 

Almost oil union contracts contain a grievance procedure as an essential component * 

^ .of the contract. Under healthy labor relations, the grievance procedure is used only for 
sincere allegations that the contract h(fs be6n misapplied or misinterpre/edT However, as 
relationships deteriorate during negotiations, the unibn rfiay decide to uke^^e grievance 
machinery to harrass the employer. Any abrupt and drastic increase in grievances, 
especially if ^ey are frivolous and mean, is a certain sign that the union is greatly upset 
over some/ning* If management i^ too insensitive to1<now what is wrong, it should ask the 
union why so many grievances are being lodged. Chances pre that some good faith move 
by management will bring an end to the use of the grievance procedure as a bargaining 
weapon. As a matter of fact, in some industrial Jabor contracts, the final signing of the 
sContract has been contingent upon the withdrawal of all pending grievances. 



14. CommunicQtions blitzes 

In the public sector, labor negotiations, especially in the event .of a strike or an 
impending strike, the actions between management and the tinion can be viewed as a 
struggle over who shall gain the support "of the public. Massive Jelephone campaigns, 
telephone "hot lines," "Speakers* bur^SSDs, inf lamatory press releases, distribution of 
^brochures and posters, and other simil^ media events are tactics erfiployed by the union 
to-inf luence the governing body of the agency by bringing to bear forces beyond those of 
the union itself. Such actions are frequently signs that negotiations are breaking down 
and that the union has moved on to other techniques) to gain its objectives. Such 
communication b'litzes can be just a few steps removed from a strike. 

15. The crisis center • 

As relationships between management ond labor» wopsen and the union decithes thor 

* - * > . 

more stringent action is called fory'crlsis" Sters may appear on the scene. The crisis 
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center can be at the union headquarters or^ome othfer location used 'temporarily until the 

"crisis" is passed. Usually the crisis center opens with-much fanfare, accompanied by 

press releases, photographs, speeches, and other histrionics designed to gain publicity. 

« 

Usually the center is jstaffed from morning until late* at night and serves as the nerve 
center for union activities related to the "crisis." Special telephone "hot lines" might be 
installed to facilitate communications, and an ina^tqgt printer rented to duplicate 
communications hurriedly. Usually a large temporary sign is affixed to the front of the 
headquarters announcing to the. public the nature of the center. Not infrequently, union 
members are stationed outside of the headquarters to accost possersby. The crisis center 
is almost an infallible si^n that strike is under serious consideration. 

16. Proliferation of rumors * > • 

4 

Although not as easily identified as some other telltale signs, a general undertone of 
rumors among rank and file employees can be a sign that something is brewing. Such 
rumors come to the attention of m'fanagement through various sources. Sometimes a 
reporter will tip off the cjiief executive. Frequently, information regarding union plans 
will come through an employee who may be the spouse of a supervisor. On occasion, 
foremen and "s^traw" bosses will pick up information from their crews. Regardless^of how 
such rumors of an impending strike may find their way to the employer, they should be 
investigated to determine their credlplity. 

17. Moss demonstrations 

" Whenever a group of employees assemble without official sanction from the 
employer over some dispute or grievance with the employer, there is usually a serious 
matter to be dealt with. Mass meetings of employees serve several purposes. They signal 
the employer that the workers^ oTe very unhappy. -They help radicdiize the' workers by 
screwing up their will for stronger action, and they provide large numbers of employees 
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for recruitment purposes. Additionally, such mass meetings provide instant news for the 
media, and instant attention for the union. These mass meetings, particularly If they are 
well attended and especially if they take place during a confrontation in negotiations, are 
clear signs that the union has needed control over the workers, and they should be viewed 
by management as a significant shift in the loyalty of the employees from their employer 
to their union. Such meetings are also a sign that employees are willing to jojn together 
for mass action. 

18. IndigefKHJS toctics ^ m 

Different groups of public employees use tactics of militancy which are indigenous 
to the nature of their work. For exampje, teachers will often attempt ttf use their 
classroom to propagqodize students regarding -a dispute between the teachers* union and 
the school board. Or, air cpntrollers have been known to unnecessarily "stack" incoming 
flights over an airport, in order to impress the public and martagement with their potential 
clout. In other words/there are special tac)?cs employed in special situations and the 
perceptive manager should be aware of thesfe indigenous tactics.^ ^ ^ 



CHAPTER VII 
WHAT IS A f>UBLIC EMPLOYEE STRIKE? 



Every person who Is planning how to deal with pObllt employee militancy needs a 
good working knowledge of the low which applies toihis field. As c strike or other action 
by employees becomes imminent, each step by the governing body and government 
administrator and each step by the employees and their organization j^raught with legal 
implications. -Tbe government administrator and the government's attorney need to be 
able to assess these implicatioRs correctly, fpr these matters generally end up i/f^ourt, 
and the court will review each step side by side. ** 

L Whot isoj>trike? . 

A public officer's first need is tdvbe* able to distinguish What ertiployee actions 
constitute a strike. this.TSt)fteri not'as simple as it, sounds, for maViy mill tan tvemployee 

factions do not amount to a s,trike. ' ' ' . L • 

V . ■ ■ ' ' - ' • . " ' * ^ 

A "strike" in common usage is d cessation of all worlj in an attempt to. obtain better 

' \ . » 

pay or working conditions. Legally, however, it is much more broadly defined, and 

includes any concerted withholding of or interfering with services for 'the purpose of. 

obtaining more favorable working terms and conditions. The key elements are that two of 

more employees must act in concert, th€ty must withhold or interfere ^th the performing 

of normal services, and they must do so for the purpose of obtaining some concession or 

benefit* A single employee who vents his^ grievance by walking off the Job is not guilty of 

- » 
strike, though of course he may be subject to disciplinary action for otheV reasons, ^he^ 

withholding of services need not be total to aitiount to. a strike? any partial cessation of 

work, slowdown, or otb^fnterferencejs geaerally deemed sufficient. ' ^ 
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In determining whether some militant action is a strike, one of the most important 
things to watch is whether the action in fact adversely affects the job being done" by the * 
public employees* If there 'is a measurable reduction in or inteirfererice with public 
services, then the action is^probobly an illegal strike. If, on the other hand, the militant 
actions consist of verbal complaints, peaceful picketing, joining of apparently radical 
associations, and "the like, then theT action is probably nof a strike. ' 

2. , ^ €xonnp1es of what is or is hof a strike - 7 , • 

SincQ strikes ore generally illegal in the public sectpr, public employees have 
become adept at devising alternative and sometimes bizarre strategies 'to forfe^th^ir 
employers to^ capitulate. Some of th|se have been deemed "strikes," while others have 
not. A selection of the more common ones is examined below: ^ 
' ' a. Work slowdown - in City of Rockford v. Local 413 etc. , 98 III. App. 2d 36, 240 
N.E. 2d 70S, a group of firemen engaged in a w^rk :5lowdown end purposefully 
left stations understaffed. The court held that this was a 'Strike, even though ^ 
there was no outright cessation 6f work, as there was a withholding of services ' 
for the purpose of realizing employee demands. * this decision is in acccTrd With 
"decisions in similar cases. 

b. Right to resign - In Dade County Clossroom Teachers Association, Ipc. v. 
. ^ LegisiQture^ ^69 So. 2d 684 (Fla.), the Court observed that individual teachers 

or groups of teachers may quit working and may resign; what they rtpay not do 'is 
stop wprk osi, part of a plan to obtain higher wages and benefits. * , 

c. New assignments - College tepchers had been teaching twelve hours under 
contract in C aso v. Katz. 67 Misc. 2d 793, 324 NYS 2d 712. When the contract 
expired without a n6w contract being signed, the teachers were assigned three 
extra hours, which the teachers refused to teach. The court held that it was a 

V • ' ■ ' 

strike to refuse sudh an assignment.. j 
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d. Improper uniform - Police officers oppeored for duty out of uniform and refused 
• to work in^uniform in Qlshcok v> Village of Skokie , 41 1 F. Supp. 257, off d. 541 

F.2d 1254. The. court held this was a strike, and not a proper or lawful protest,. 

e. "Sickout,""Blue FIu^" etc* - Misuse of sick leave to achieve empjoyee goals, 
called a "sickout" in some places, and referred to as "blue flu" in some police 
coses, is generally considered a^strike. See M^ad v> Special School District No, 
1, 83 LRR M 2398 (Minnesota).' \ ^ . ^ 

f. "Work to the rule" - A favorit(B tactic of public empl^^ has beer^/^refuse to 
perform those duties which are viewed as "extrrf^oTviSruntary. If the duties are 
a normal par^of employment and the employees are directed to do them, 

. however, concerted i^usaL is usjjallydeem^fl.a strike. See, e.g., McGrath y. 

Burkhard, 131 Cal. App. 367, 250 P>2d 864, nbnclass work deempd part of^* 

• teacher duties, Parrish v> Moss , -200 jV\isc. 375, .106 NYS 577; ' District '300 

Education Ass^n. v. Board of Ed. , 31 III. App. 3d 550, 334 N.E. 2d 165; Marion 

Count y School District v. Salem Education . Association , GERR No, 597 . 
~ t C / 

(Oregon), refusal to attend "open house" for parents; BellnTore etc. District v.> 
. Bellmore, etc. Teachers, Inc. , 91 LRR M 2614 (N.Y.), refusal t9 qttend back to 
schools night. 

V • Where "work to the' ruJe'L inv9lves a slowdowi\due to observing bll the 
rufes to the letter, (e.g., "tictief blitzlO, the results, may be mixed; sometimes 
this is a strike^ sometimes not, depending on the"fule| involved and whether 
there is a resulting disruptioil of operations^ * , 

.A 

a^ho is Q public enwloyee? . ' 

Cpnerally there is little doubt whether a particularemployee or group of. employees 
public: employees, and hence subject to aho-strike ban. However, there are some gray * 



1 



94 

areas where it is more difficult to make this determination. The employees of-<fKJsi- 

governmental agencies such as^wqter, sewer, and port authorities will sometimes clciim 

* * * 

that the^ are not government employees. Similar claims are sometimes made by 
employees who assert that they work for an independent contractor, rather than direct!^ 
for a governme|^t agency. Courts faced with these claims have generally held that the 
employees of agencies formed by the governing body and performing a governmental 
function are public employees— port authority workers have been held to be in this 
^ category. Employees of public libraries, publicly supported hospitals, and the like have 
been held to be private employees. The distinction is sometimes made ba^ed upon a wide 
variety of factors. If o government administrator has any doubt on this question, his 

strike planning process should include careful research to.determine whether the agencj^ 

_ ' ■>*"'• 

or group of employees in question will be deemed public or private, ' ♦ 

4, >■ Is g strike legal? 

Once it is determined that a group of employees are public employees and that what 

they are doing or planning to.do is a strike, the next step is to decide whether the.strike is 

illegal. Generally, the answer is "y^s." The historical background is ifnportant in 

understating why this is so. Until relatively recent times, any strike by any employees, 

public or private, was illegal. Such strikes were often considered conspiracies, and the 

perpetrators were treated accordingly. These was no national authority or regulation, 

* - 
however, each state had ,its own 'laws for making strikes illegal and providing fbr 

punishment, creatipg a great deal of diversity in the practicar treatment of strikes. The 

. National Labor Relations Act (NLRA) 'changed things dramatically in the private sphere. 



VirqiA Islands Port Authority v> S.I.U. de Puerto Rico , etc., 49A F2d 452; Tennessee 
Valley Authority v. BQiley , 495 F. Supp. 711; City of Wilmington v. General Teamsters 
Local Union , 326, 29.0 A.2d 8. - 

^New York Public Library v. New York" State P.E.R.Bm 357 NYS 2d 522. 



and strikes there are now considered a normal part of business. TKe.NLRA now regulates 
employee relations in nearly all private industry. However^ this fedepal law specifically 
excludes political subdivisions froiti its coverage. The resOlf is that strikes by public 
employees are still judgecl ynder the law of the state in which the stril<e occurs, unless, of 
course, federal emplpyees dre trivolvedr Und^r these laws, strikes are still illfegal except 
in a very few states' which have enacted lawspermittfng limited public employee strikes. . 
Leaving public employee"^ strikes in the states' hands has continued and even 
^ expanded the gteat diversity formerly found in the law applying to all strikes. While such 
'strikes are still ilJegoI in most stiites, both laW and public opinion dififer markedly from 
state to stdte. Some stbtes still judge public employee striked in much the historical 
mqnneT: they are all illegal, and a wide variety of legal remedies^ against them are easily 
obtained. Other states pay lip Service to the illegality of Strikes, .but as g praqtical 
matter remedies are scarce. Stilly other stotes have enacted legislafibn, which permits 
strikes by certain categories of workers under certain circumstanpes, as previously noted. 
Some states regulate public employee bargaining through state boards, while others do not 
permit bargaining at all. ' This diversity leads to a maxim that cannot be over-emphasized: 
know the law of tli^ jurisdictiom involved. Each .government administrator should W 
familiar with the law and the predilections of the courts in his jurisdiction. 



CHAPTER VIII . V 

' REMEDIES FOR AN ILLEGAL STRIKE . 

» 

In most jurisdictions there are a number of possible actions a public employer can 
take to cdunter illegal action by employees. The most comnion of these are discussed in 
the succeeding paragraphs. One of the most impof tant things a government administrator 
and government attorney can do in developing a strike plan is" to evaluate each possible 
government action in light of the prevailing law and prevailing conditions. For those 
whi<;h are chosen for possible implementation in the event of employee militant action, a' 
detailed step-by-step plan for each will help immeasurably in achieving success. . 

U Injunction ; 

The tr'aditfonal remedy ^r preventing or stopping a strike by public employees is an 
injunction. An injunction is a court .or<ier directing certain specified persons or 
organizations to do, or ceqse i^rom doing, certain actiohs. An injunction is backed by the 
power of a court to fine or. imprison those who disobey its order. 

^An injunction is usually .obtained in a three-stage process. First,^application is made 
to the couft for wh|t is usually called a "temporary restraining order." This iss^n order 
^tained without a'hearing, and sometimes without no.tice to the other side, and usually 
requires an affidavit and supporting facts to show thaf irreparable injury will be suffered 
by the public employer if the court doeS no,t, immediately issue an order to preserve the 
status quo and prevent or stop a strike untjl a hearing can be held. 

Where np emergency e^cists, sometinfilps the proceedings will begin at the second 
step, which is the obtaining of 9 .temporary ij^jufiction. A temporary injunction is an order 
issued aft£r a hearjijg wjjich. may^ be m|niif|t|l'^fir lengthy depending upon thejurisdjction 



and the c[rcumsfances», The purpose of a temporary injunction is to preserve the status 
quo and prevent further action pending a full trial on the question at hand. 

The*final stage is a trial and the issuance of a permanent injunction prohibiting a 
future strike. The temporary restraining order, temporary injunction, and permanent 
injunction go by different names in some jurisdictioj^s, but in most places, the basic 
procedure remains the same. 



An injunction is a drastic remedy, 
it that they may be summarily jailed. 
Because it is drastic, the issuance of a 



The court is in effect saying to those affected by 



ined, or bofh if they disobey the ^urt's order. 
e^T IS arasTic, ine issuance ot a lemporary resfraining order, temporary injunction, 
or permanent injunction is a discretiopfciry action which the court will take only if firmly 
convinced that there is no other way to prevent irrepairable injury. Thus, the court must 



be convinced at each stage that the employee action which the government wishes to have 
enjoined is (a) illegal, (b) immediately imminent, if not already* in progress, and (c) likely 
to result in Irreparable injury if not stopped by court order. 

A threat of "irreparable injury" may generalJy be showrv through potential damage to 
or interference with the government's operations. Courts will generally deem a 
government agenc/s continued normal functioning to be essential to the public^ and thus 
any substantial interference will coi;istitute irreparable injury. The threat of interference 
must be a real threat, however; a court will not enjoin employees from striking based upon 
vqgue or isolatedf threats of a strike.^^ikewise, there 'must be some threat of future 
damage. If the employees have struck, then gone back to work prior to the court bearing, 
tlie court will not issue an injunction unless it is necessary to prevent a recurrence of the 
strike. ^ 

In some jurisdfctions consideration must be given to anti-rinjunction statutes', 
sometimes called "Little Norris-LaGuardia Acts""due to tBeir resemblance^ to^the, federal 
^orris-La Guardia Act* Such statutes prevent courts from enjoining private disputes and 
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privatev strikes "involving, or growing out of, o dispute concerning the terms and 
conditions of employmentJ' The statutes almost alli:on(ain wording which excepts public 
employee stril^es, leaving the court the power to enjoin such strikes, but the wording of 
some statutes is sucft that there are some restriction on the full exercise of the court's 
injunctive powers* 

An injunction is the most powerful weapon a public employer has, so p strike plan is 
not complete without detailed plans for Staining an injunction in the -event of a strike. 
Further discussion of gathering evidence and presenting it in court, to obtain an injuhction 
will be found elsewhere in this book. ' ^ 

An injunction may be the public employer's primary weapon, but there cfre times 
when even it must be used with care. Sometimes it can backfire, as. some municipalities 
have learned to their sorrow. Typically,' these unfortunate cases have proceeded as 
follows: * y " 

a. Public employees go out ori strike. • » ^ i - 

b. The pyblic employer gains an injunction. 

c. The employees ignore the^injunction. 

d. The public employer^etitions the court to enforced the injunction. 

e. The court jails the leaders of the strike and imposes f ines^for violation of the 
court order. 

f. Tvhe jailings and fines obtain wide press coverage and the jailedJeaders become 
martyrs to their cause. < - 

g. Public opinion begins to swing to the side of the martyred leaders and the public 
* employees they represent. ' ^ 

^ Public employees refuse to bargain or return to work until the strike leaders are 
^ • freed, and total impasse results. ^ ^ ^ ^ 
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i. Public pressure to resolve the matter builds and builds until the public employer 

' ^ , \ 

is forced to make sufficient concessions to persuade employees fo return to 

work. ' , ^ . ' 

^ j. Sometimes a public employer Is forced into the anomalous position of 

petitioning the court fo'releaW^stgke leaders so that some resolution can be 
reached. ' ^ 

This unfortunate sequence of events has l^een played out in a number of cities and 
counties across the country, and invariably leaves a legacy of bitterness and strained 
relations which can take years to heal. In the interim, employees may have gathered 
sufficient public backing to win the very conces.sions that th^ sought by calling a strike 
in the first place, so that the employer may win the battle but lose' the war by obtaining 
the injunction it seeks. The public employer must carefully assess the political climate 

within its jurisdiction to determine whether the obtaining of an injunction will help it 

f 

achieve its ^als. 

2, Declaratory judgments 

^ A^leclaratory judgment is q determination made by a court where the parties are 

asserting coniflicting rights, but neither has taken any irrevocable action. There must be a 
so-called "issue in controversy," as the courts will not render advisory opinions, but t/ie 

cliipute nee9 not have reached the point where^ either/^de has suffered irreparable 

% * . . ' 

damage. In the past,, declaratory judgments have seldom been sought in public employee 

disputes. However, it appears that they can be a useful tool to the public employer to nip 

in the bud a proposed militant action by public employees. To illustrate, a school district 

may learn that its teachers' association is advocating that the teachers "work to the rule" 

In an atiempt to secuce higher pay.^The teachers* union may be advising the teachers that 

such action is not illegal and will not constitute a strike. (As discussed elsewhere in this 
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book, "work to the rule" \s on action in which employees do only those things which ore 
.specifically required \p their job .description, and refuse to undertake additional or^ 
supplennentacy assignments which have in the past been routinely ilone by the employees, 
orfd which have been in o sense an unwritten part of their job.) 

Rather**than wait for the eve of^ the employees taking such an action and then 

A * ^ ' ' ' ' 

seeking qn injunction, the school district might instead decide to seek an immediate 
declaratory judgment from the court that such o "work to the rule" action would in foot 
be illegal, as it constitutes a concerted withholding of normal employee services for the 
purpose of coercirtg the erpployer, and hence i3in fact a strike. 

The*^ advantage of declaratory judgment is that it obtains a quick decision without 
subjecting employee associntion leaders to the threat of imprisonment and fines. The 
f disadyantpge, of course, is tji^t the school district takes the risk that anyone does that 
goes to court: the court's decision may not be as it wishes., ' • ^ 

3. Dismissal and other disciplinory octions 

Disciplinary action against striking employees is a matter which must be given most 
careful attention. Dismissal or the threat of dismissal v>ill provoke an even greater 
response by employees than ^r^lnjunction, and the employer who tries .^ut fails to dismiss 
a group of striking enployees will be left with a legacy of bitterness for many years. 

The first question is w[j4ther locol law requiresr or permits dismissal of striking 
empfoyees. Tr) some states, dismissal is required, typically by a stotLtory provision that 
striking public employees automatically fopfeit their pibsitions. Such a provision can 
create a real dilemma for the public employer who wishes to end a strike peacefully and 
yet. obey the law. In mony states strikes dre illegal, but the ^specific remedy of dismissal 
♦ is not mentioned; in most of these', dismissal is permitted but not required. . 
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The second question Is what procedure must bp followed to dismiss striking 

« 

employees? May the employer simply declare vacant the positions of all apparently 

striking employees, or must individual due process hearings be given to each employee 

who is to be dismissed? This can often be a crucial question, for the complex hearing 

procedure, found in many 4fetes is ill-suited to handling a mass of cases* The government 

, administrator can be sure that all employees will request hearings, and may well go to 

court if hearings are denied. If a large number of employees are fired without hearings, 

substitutes are hired, and the fired employees later establish a right either to have 

expensive hearings or to have their jobs back due to failure to provide individual hearings, 

then the government will be faced with a very difficult and -expensive problem. 

Accordingly, careful research into the law and careful planning for dealing with dismissals 

» 

ore essential. 

Successful disciplinary action of all 1<inds is especially dependent upon accurate 
record keeping. It is ohen easy to establish that a strike is in progress, but difficult to 
prove that onTparticular absent employee is on strike. When faced with dismissal, all 
manner of excuses can be expected. Scjjne employees will claim that they were sick and 
tried unsuccessfully to^call in; others may claim that they tried to come to work but were 
prevented ^rom 'doing so by striking employees. Sometimes these excuses will be true, 
sometimes not. In this area as in others, one of the most important ingredients of a strike 
plan is the development of an accurate system for distinguishing which employees are on 
strike. 

4. Withholding poy 

An obvious employer remedy for an illegal strike is to cease paying those employees 
who are on strike. This remedy requires planning to implement, as well, for iti ^e 
confusion^of a strike the payroll department may haveHi4^e idea of who is on strike and 
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whq is not unless plans are made for the early verification of the employees on strike. An 
autonnated payroll system may not lend itself to screening each employee's paycheck 
before it is issued. Additionally, by deciding which employees to pay and which employees 
not to pay, the governmental agency is in effect making its own extrajudicial decision tis 
tc^j^o is on strike and who is not, so it should be-careful that its decision is correct. 

Rather than revamp their whole payroll system during a strike, some governmental 
agencies may decide to issue all paychecks but require the employees pick them up frdcn 
their, supervisors, effectively denying pay to those who are not at work to pick up their 
checks. If this approach is adopted, the agency needs to be careful that its various 
withholding accounts are not hopelessly confused by the issuance of checks which may 

Y 

never be delivered. 

5. Withholding benefit / 

Government ennployees typically have a wide variety of benefits. Those provided 

4 

directly by the employer can include paid annual leave, sick leave, personal leave, health 
insurance, life insurance, accident insurance, tort insurance, retirement contributions, use 
of government vehicles, parking places, and many others.. These benefits are established 
in happier times, when the government agency is trying to hire and retain good employees 
ancj the possibility of a strike is in no one's .mind. As a result, there is seldom a built in 
easy way to cut off these benefits when employees go on strike. Part of a strike plan 
should include a review of all benefits to determine which the agency should and can 
terminate in the event of p strike. 

d. Insurance. Insurance benefits come in a wide variety, both in terms of type of 

insurance (health, dental, tort, etc.) djd in terms of employer participation. In 
* some cases the government agency j pays for an entire policy covering all 

employees, while in other cases the agency simply agrees to deduct and forward 
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insurance premiums to on employee's insuronce company. Where the govern- , 
ment agency is actively involved in obtaining the insurance coverage, ^here will 
usually be an agreement with the insujrance company which must be considered. 
The pet result is that there is no one 'answer to the question of whether 
insurance benefits can be suspended or terminated for striking .employees. Here 

are some factors to be considered in attempting to answer the question in 

' \ ^ ' 

individual cases: 

* Look at edch type of insurance separ^itely. 

* Is the agency or the individual ultimately responsible for paying 
premiums? ' 

* Is the agency or the ernployee the primary insured? 

* l3 there an agency regulation, or agreement whereby the agency has 
agreed to provide the coverage? Does it have a strike exception? 

* Is there an established procedure within the agency for suspepding or 
terminating coverage or benefits? 

* 

* What does the insurance policy say concerning suspending or terminating 
coverage?^ ' * . ^ 

* ^ If "employees" are covered, does a striking employee continue to be 

covered until dismissed? * 

* Does coverage depend upon earning .sufficient salary .to pay the premium? 

* Do any local or state laws or regulations deal with the question of 
suspending or terminating strikers* insurance benefits? 

* If the agency were to suspend or terminate coverage and later be deeme<i 
. wrong in doing so, how expensive might the error be? For example, a 

school district which cancelled all tort insurance for striking teachers is 
not likely to incur large dpmages if wron^, as most policies cover teachers 



only while they are on the job, which they obvidusly are not whil$ on 
strike. On the other hand, cancelling health insurance wrongfully cbuld 



lead to Iqrge damages if a ^bn-covered employee became ill end had large 



medical expenses whichj^^ould hav^been .covered by insurance which the 
agency wrongfully, Cancel led. - ^ . 

* Are employees entitled to any sort of notice prior to canfelfation, either 

' »/' 

under thje^'law of the jurtsdictipn involved, the insurance policy, an 

«• 

emp^^ment agreement, or the dgenc/s own rules? ^ . 

* -If there is a collective bargaijiing agreement in effect, what does it say 
4 concernin^g termination of b^nfef its? 

Leave. A strike is a form of warfare in which the usOal ideas of what is "fair" 
^oes out the window. The public enrrplpyer can . therefore expect striking 
employees who formerly were scrupulous in their use of leave to claim that 
they were using annual leave, emergency ledve, persdnaf leave, or sick leave 
while they were infact on strike,. If what the employees do is really a strike, 
numerous cases have held that the subterfuge of claiming to be on leave wHI 
not work. However, the governmental administrator can make his job easier by 
reviewing leave policies to make stfre that there are no loopholes which invite 
such claims. ' J 

Retlrenrient. Retirement benefits are strictly governed in most jurisdictions by 
a combination of federal and state laws, rules, and regulations. Typically such 
benefits accrue at a specified rate,*"vest" at some point after which they may 
not be taken away, and may/ be dr^jwn upon only at a certain age. JhS 
government agency should determine whether under applicable law retirement 
^benefits may be docked when pa/ is docked' for absent striking employees, end 
also whether striking employees may forfeit accrued retirement benefits. 
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d. Welfare, unemployment con(H>ensation. In addition to benefits providecl by the 

employer, government employees may .try to apply for the same types of 

benefits avaflable to all workers. Nothing so infut-iates employers in general, 

and public employers in. particular, as the thought that their striking employees 

» might be able to obtain unemployment compensation, welfare, and other similar 

assistance, on'd thus prolong a strike at the employer's and the public's expense. 

StriKfng employees have applied for such assistance, and. in private' employee 

• cases in some States, they, have obtained welfare assistance, though seldom if 

ever have they obtained unemployment compensation. 

Unemployment com'pensatten is governed-by the statutes of the various jurisdictions, 

all, of which contain, provisions disqualifying persons who are unemployed due to a labor 

dispute. These statutory phovisions have generated a large number of coses, in which 

courts have struggled to apply this exception in a variety of factual settjngs. Despi.te the 

apparent.clarhy of the rule, i"t is not always easy to determine whether^,a given personis 

unemployment is "due to";a "labor dispute." Governmental administrators sViould have 

their attorneys consult the statutes In force in their jurisdiction to determine the rules 

and procedure? to follow in order to deny unemployment copipensation to strikers. 

Welfare assistance comes in a variety of forms: -Aid to Families with Dependent. 
■ * ■ • > 

Children (AFDC), Old Age Assistance, Aid to the Blind, Medicare, etc. The first of these, 

AFDC, has been the aid primarily sought by striking employees. This aid is governed by" 

both state and federal rules. . ^ The ^federal agency responsible for administering the 

program, the- Department of Health, Education and Welfare (HEW), haS adopted a 

regulat4on which permits the states to determine whether employees on strike may obtain 

2 

AFDC benefits.* This regulation has been upheld by the United States Supreme Court. 

'subsection 5 CFR subsection 2^3. I DO (tf)(=t)(l976). 

%att erton v. Francis , 432 U.S. A 1 6, 97 S. Gt. 2399, 53L, fe-d. 2d 488. 

114 
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Some states have passed laws denying benef its *to striking employees, while others have 
not. Where state stdtutes have b^en silent oil the subject, some state courts have held 
striking 'applicants eligible, on the theory that welfare benefits are designed to aid*lhe 
needy, without ^regard to the origin of " the need, unless there are specific statutory 
disqualifications. The, governmental administrator >^ill have to determine from the law of 
his own jurisdiction whether striking employees wilffee eligible fpr welfare benefits. 

The governmental administrator should not stop with a determinotion of the local 
rules concerning eligibility for unemployment and. welfare assistance. He should also give 
some thought to how, in practice, he |:an prevent striking employees from obtaining any 
more assistance than that t6\vHich they are legally entitled. He may wish to consider 
giving a list of striking emplgyeeli to the local welfare and unemployment compensation 
offices, together with citations tV thejpertinent eligibility laws. Caution and judgment 

are requir^jl in making these decisions,! as there might be repercussions under the law of 

] ' 
this jursidiction, especially if the government could not prove that all of the employees on 

the list were in fact on strike. 

* i ' " 

6. Damage suits . , ;r 

One of the reasons that ^public emj>loyee^ ar^not pernnjtted to strike is that it is not 
the employer v/ho suffers the most damage but. rather the innocent public which both 
employer and employee are supposed to serve* When police strike, crime goes unchecked; 
when firemen strike, houses burn down; when teachers^ strike, children are not educated. 
Members of the ihnocent public have begun to^retaliate by filing sufts against the striking 
unions and employees to recover damages for their losses. Damagp suits differ from suits 
for injunctions in that they se^k mone'tary compensation for actual damages, rather than a 
court order enjoining a strike qpd possible fines for disobedicrtce of the court order. Such 
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suits musf '•surmount several obstacles, as noted below, but the damages involved can be 
very large,. ohd the possibility of damages can be a real deterrent to a union considering a 
strike* 

In a cose involvjng a policfe or firefighter's strike, typically a citizen will suffer 
damage which he of she 'claims couW have been prevented if there had been no strike. 
With. a police strike, this can be hard to prove, as crime occurs whether police are on 
strike or not* Proving that the strike caused the damage is thus one big hurdle in citizens* 
cases* family of a bus driver killed in a rqbbery on his bus during a police and 

municipal strike lost their case on just this point in Maidlow v* City of Toledo (Public 
Employee Bargaining Paragraph 373721), "The Court held tfiat the damage was too 
"remote," and the cause not sufficiently proven, to hold the union liable. The family had 
also sued the city; the court held the city to be imnnurte from suit. 

A second big hurdle is choosing a proper legal ground for imposing liability. When a 
firefighters' union calls a strike and a house burns, is the union liable betcause of one <Pt 

more of the following: i ' \ ^ 

u ^ • < ' ^ 

o. strikes ore illegal and the union is responsibl^e for. dqmage caused by illegal 

action; , * ' ; * • ^ 

b. strikes are prohibited in the union's contract, and the citizens are third party 
^ benef iciaries to the contract; ^ 

c. the union is negligent in calling the strike, causing damage; or 

d. the union created a common law nuisance by calling an illegal strike? 

In Fulenw-ilder v. RrefiqKters (lAFF Local 41784), Public Employee Bargaining Paragraph^ 
36956, a Tennessee case, the court considered alternatives b., c., and d. in a suit ^y a 
homepwner whose house had in fact burned tb the ground during a firefighters strike. The' 
court ruled that b. apd c, did not apply, as tj^e agreement was not relevant or enforceable, 
and the union owed no duty to an individual homeowner, and so could not be nfegllgent. 
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The court ruled that the union could create a nuisance by endangering the public by an 
illegal act, and so may be liqble for the consequences to individuals who suffer unusual 
damages. The rules and required proof in nuisance cases differ substantially from those in 
negligence cases, so the legal theory upon which-tfie court permits a citizen to proceed 
v.: can make a big difference.' . \ 

A third hurdle can be presented by the question of "standing" and the related 
question of^ exclusive jurisdiction. These questions drise principally in states which have 
conrjprehensive public employee bargaining laws which provide for enforcement action by 
a particular officer and for a particualKpunishment for stnkes. When someone besides 
thie designated officer, e.g., a private citizen, sues in courVtor the additional punishment 
of damages, a question inevitably arises whether the bargaining law was intended to 
provide an exclusive remedy, precluding other court actions seeking other remedies. In 
Caso V, State/ County and Municipal Employees, District Council 37 , Public Employee 
^ Bgr^gaining, Paragraph 10,367, a union struck a nriunicipal sewer plant,^which as a result 
- ceased to function and dumped raw sewage which fouled the beaches of an adjoining 
jurisdiction. The adjoining, jurisdiction brought suit for the costs of cleaning up. its 
beaches, and the Court was required to decide whether New York's Taylor Ldw provided an 
exclusive remedy. The court ruled that it did not, where there were allegations that the 
injury complained of was alleged to be "direct," that is, an inevitable result of the strike, 
and also was allege4»to be willfully and maliciously caused, ^ ^ 

. ' fii contrary result was reached in Burk^^& Thomas, Inc. et aU v, fnternational 
Qrqanizafion of Masters Mates & Pilots , PERRi 84 ^83, 12-31-79, a 'class action suit 
brought by merchants who lost busines^^as a result of a municipal' ferry operator's strike. 
In. that case, thq Supreme Court of the State of Washfrhgton considered three quesj 
whether the merchants were third-party beneficiaries to the no-strike clause in the union 
contract, whether the merchants could sue for "tortious interference with business. 
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relationships," and "whether courts should fashion a new remedy which would allow 
private parties incidentally injured by ^rikes of pul}lic employees, prohibited by contract 
or laws, '^o recover dS^ages for^heir injuries, and thus ehter the'arena of public employee 
labor relations?" The court answered "ne" to each question. Similarly, in Lamphere 
Schools V. Lamphere Federation of Teachers , 400 Mich. 104, 252 NW 2d 818, the Michigan 
Supreme Court refused to let the school district itself sue the teacher's union for ' 
damages. Thfe decisions of the courts in each stat.e will govern whether a suit for dartiages 
against a union is likely to be successful. , v * 

7. Union decertification; loss of dues d^off 

' The usual remedies xigainst a union which sponsors or sanctions an illegar strike are 

injunctions and fines. In certain state^, unions are ceYtif'ied under the state's bargaining 

laws and also may hax^fe a dues checkoff privilege 'urta^r. which dues* are dutomatically 

deducted from employees' paychecks. In thfese states, loss%)f certified status, loss of dues 

checkoff, or both can be a potent additional, remedy, 

- , . • ■ ■ ■ , >• ■ 

Decertification will be governed by the law ^nd^r which certification is made. 

Generally, a petition to the employment relcrfions board iWequired with subsequent, 

hearings to determine whether decertification, is appropriate. 

Dues checkoff is sometimes governed by. statute 'as well but sometimes exists only 

as a result of a negotiated union contract. N^w York's Taylor Law is an example of a 

state law perrtiitting the New Yo!;k Public Emjiloyrpent Relations Board to suspend the 

employee union's right to have dues deducted.] The right ip, impose this sanction was 

upheld in two related federal cases, arising out W 'strikes by New York City and Buffalo 

teachers. The New York City strike had beer^ a nine-day .strike in Septmeber 1975, 

involving thp United Federation of Teachers, whi'ie the Buffqjo strike had been a 14 day 

strike in Septemljer 1976. Albert Shanker et at.iv. Ro bert D. Hel'sby. et al., No. 592, 

r • ■ 
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Docket No. 81-7402; Buffolo Teachers Federation, Inc, v. Robert D. Helsby et gL, No. 
765, Docket No. 81-7405, both decided April i, 1982 by the United States Court of 
Appeals for the Second Circuit,. 

8. Special legal problems 

The legal cpnsiderations pfeviously discussed will be present in almost all juris- 
dictions. Other considerqtions are found in some but not all jurisdictions; some of these 
are discussed below. ' ^ ^ 

a. Effect of public jborgoming laws. In those jurisdictions with public employee 
bargaining Ipw^/and particularly those with comprehensive laws which create 

. locql or state boards which oversee government employee relations, the 
government administrator will need a good work"ing knowledge of the applicable 
* law. These laws may change or limit some of the options available to combat 
^ employ6e militancy^ For instance, under such laws sending a letter to all 

employees outlining the employer*s position on pay raises and threatening to 
fire any empLo>^ee whp strikes over pay raises might be an unfair labor practice 
through negotiating directly with employees. Similarly, an *employer who 
unilaterally changes leave policies out of concern that employees might abuse 
leave policies during a strike may be guilty 6f refusing to bargain in good faith. 
An employee union will be quick to spot and take advantage of any employer 
misstep, so careful review of the strike plan m light of any applicable 
bargaining law is essential. Rules and procedures for employee dismiSsaj and 
discipline may also be governed by the bargaining law., 

b. Effect of collective bargaining agreement. Collective bargaining agreements 
will usually have a "no-strike" clause which may justify the government 

, ^ employer in treating the agreement as breached and of no effect if employees 



do go on Strike, However, an employer must undertake a careful review of the 
agreement and the background law m its jurisdiction before coming to this 
conclusion. It may be that some parts of the agreement will remain in force, 
notwithstanding the s*tf ike. 

The employer need^s also to consider the effect of allowing striking 
employees to return to work without a new agreement. Will the employees 
remain subject to the old contract, or will they have no cdh'tract? This will'' 
depend in part upon the law of thQ jurisdiction and in part upon the employer's 
actions. ' , ^ 

Freedom of information. The government administrator rnay naturally wish to 
keep at least port of his strike plan a secret. Once the union learns of ]ts 
existence, the. union may seek a copy under an applicable Freedom of 
Information Act. Part of 'a strike plan should, therefore, include research into 
whether and how the plan may be kept confidential. If confidentiality is 
uncertain and early publications of the pidn might prove damaging or embar- 
rassing, it' may be best to amend the plan, if possible, to eliminate the damaging 
features. 

Role of the governing body. The governing body of a jurisdiction which is 
develSping a strike plan or actually dealing with a strike has a difficult role to 
play. On the one hand, os a final decision maker this body must make the policy 
decisions in how to deal with employee militancy and so must involve itself to a 
certain extent in planning and taking action against militancy. On the otfjer 
hand, too much {Personal involvement by individual members or the body, as a 
whole can precipitate the very militancy which a strike plah seeks to avoid. 
This is so^Secause too much personal involvement breeds too much personal- 
feeling between members of the governing body and the employees who feel 

■ ■■ . . > ) ■ 
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they have grievances, and, whether the feelings are ones of sympathy or 
hositilty, the result can be the same. If the governing body is perceived as 
personally hostile to employee grievances, then a strike may result from the 
resulting employee hostility. If the governing body is perceived as personally 
sympathetic, on the other hand, the employees may call a strike to by-pass the 
administration, hoping that the governing body's sympathy will cause it to give 
in and grant the benefits the e/nployees want. The PATCO airline controllers* 
Strike has been attributed in part to a mistaken belief on the part of union 
leaders that the President would be sympathetic to the strike. This belief was 
apparently engendered by an off-^hand remark during a campaign meeting with a 
union leader. The moral for governing bodies: be careful what you say, 
especially in private meetings, for it is hard to win and easy to say things which 
will ultimately damage the government's position. 

What the governing body and the government administrator should do is ta 
make policy decisions, then appoint a single spokesman to do all negotiating and 
make all statements, as detailed elsewhere in this book. Freedom of infor- 
mation laws must be scrutinized before meetings are held to make these 



decisions. 

The government administrator should also bring to the governing body 
those rules^ regulations, ordinances, policies, etc. which need to be changed in 
order to deal effectively with a strike or other militant dction. 
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CHAPTER IX 



^ PICKETINf 



Picketing is one of the few militant actions which public employees may legally 
undertake, so it is naturally a favorite tactic. .Because of its popularity and because of 
^ the separate rules which govern whether it. is legal or illegal, picketing merits special 
attention. 

1. What is picketing? 

Picketing is commonly thought to be patrolling or parading with signs by employees 
or others in support of employee objectives. Picketing is not always so narrowly defined, 
however, and interpretations of the word as it appears in the National La^bor Relations 
Act have included distributing handbills, placing out signs, .placing groups of dissidient 
employees. displaying the union sign near the employer's entrance, and placing a menacing 
group of men in a manner to intimidate employees. These may not always be deemed 
"picketing" when done by public employees, but any time groups of employees gathfer 
publicly to air their grievances, thought should be given to whether their conduct amounts 
to picketing.' If so, the rules applicable to picketing will apply. 

2. Rules dpplicable to picketing 

Public employees are citizens, and as such have certain constitutional rights, among^ 
them freedom of speech, freedom of as^ialion, ond freedom to petition their 
government for redress of grievances. The intehAy between these rights and the rights 



'l 29 uses subsection 158 (b)(7), 218 Am Jur 2d, Labor and La bor Relations, 
subsection 1 287, citing NLRB cases. . 
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of the government to maintain order and continue functioning have created a complex set 

4 

,^of rules applicable to picketlngi ^ 

' a. Picketing must be pedceful. Numerous court decisions have held that picketing 

must be carried on in q peaceful, low abiding manner. The law does not 

•tolerate the use of force by picketers to keep employees from ^crossing picket 

lines, for example, .nor are threats or intimidation in words or behavior 

permitted.' TKe .reason that such conduct may be enjoined pr made the, reason 

br police arrest- is thot it goes beyond "free speech" by the jJicketer and 

impinges on the rights of others, Jhe distinction between peaceful <ind non- 
, \ * ' ' ' * , 

, peaceful picketing is not always clear; violence provoked by picketing does not 

necessarily make the.^picfeeting illegal, and occasional confrontations between 

picketers and 'non-picketers Will not necessarily cause a court to enjoin the 

picketing. ' ^ T ' •'• , ' ■ 
b Pickefing must jwt unduly interfere with the operation of governmental 
' functions. Picketers fnay not set themselves up in front of city hall, school 
board offices, etc. and obstruct the path of citizens and employees going in and 
^ out. They are also prbhibi ted, from unduly blocking public streets, sidewalks, 

ond the like. Ho>yever, the government generally may not issue an absolute ban 
upon picketing upon public or governmental property, 
c. Picketing may not be ondertoked in pursuit of an unlawful objective. Strikes by 
public employees are 'generally unlawful and^ picketing which advocates or 
•supports an illegal strike is itself 'illegal. If the union is attempting by picketing 
to c6erce the public employer to enter into a collective bargaining agreement 
y^n a jufisdiction wherksuch agreemehts'iore not permitted, this alSo may be 
. erijoined* » 
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d. Pidceting must generally be confiiWd to the general area of the employer's 
premises. This is a very loose rule, designed to keep labor disputes frorp spilliog 
over end injuring innocent parttes. One manifestation of the rule is found in the 
private labor law prohibition on so-called "secondary boycotts," in which a labor 

"^union will picket, l)oycott, or otherwise harass a separate business to keep it 
fronn doing business with an ennployer. This prohibition can protect public 
employer;s as well as private businesses; for example, a union of car mechanics 
which is at odds with the car dealer that employs them cannot picket the local 
school board offices in an attempt to keep the school board from buying 
vehicles from the dealer. This is one instance in which the NLRB could 
exercise jurisdiction and take action against the union if called upon by a public 
employer. 

Another manifestation of this rule is that picketing of the private homes 
and private businesses of government authorities is generally not permitted. 

e. Picketing must be truthful. Courts have held that untruthful picketing is 
unlawful, there being no freedom of speech to tell a lie. Thus, banners bearing 
false statements may be enjoined, though a few fdl^e statements may not be 

enough to get all picketing stopped. In considering whether to proceed to court 

i 

"to protest picketing on this ground, the government administrator should bear in 
' mind that "truthful picketing" may be in the eye of the bgtlotder. Such 
expressions of opinion as "City Hall Unfair to Local 103" or "Teachers Aren't 
Even Paid Peanuts" are^ npt likely to be enjoined, even if the government 
considers them to be outrageous lies.- 
The type of picketing which is generally deemed permissible is so-called "infor- 
motional picketing." I^a group of employees makes known their grievances by picketing 
and does so in a peaceful manner, without unduly obstructing public traffic, or interfering 
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with governmental activity, and without attempting to picket the private homes or 
businesses of governmental leaders, their action is generally considered to be constitu- 
tionally protected and may not be enjoined by a court or made the subject of reprisal by 
the governmental authority itself. ' 

The general rules applicable to picketing can be Very difficult to apply in particular 
Situations. Employee actions seldom fit one pigeonhole neatly. Imagine, for example, a , 
more or less typical situation: a group of municipal sanitation workers are parading in 
front of city hall carrying placards bearing the slogan, "We support local 100." Local 100 
is the local bargaining representative and has previously announced qn intention to go on 
strike* The picketers are creating some disruption ir? the flow of pedestrian traffic along 
the sidewalk itself, but this is more the result of the attention that they are getting than 
it is of any action they themselves are taking. They are not blocking the actual entrance 
to city hall itself. Un^er the circumstances, is the picketing unlawful? It is hard to tell, 
for the court could characterize the picketing as non-disruptive and not Jn support of any 
illegal objectives, whUe, ont|» other hand,' there is some disruption and some indication 
of support for an illegal strike. Vs a result, the public employer should be cautious in its 
dealing with the picketing. If what the employees were doing was clearly violative of the 
les, then the employer would be safe in taking immediate action to prohibit picketing, 
a$ by calling the police to make picketers disperse. Where there is any doubt, the 
governmental authority should consult its counsel before taking direct action against the* 
picketers. * 



3. Other observations ^ 

A governmental authority should always bear in mind that the ultimate purpose of 
picketing is to secure attention. It should weigh this in detemining whether to take direct 
yction to have the picketing halted, whether this action be by the authorities or by the 
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obtaining of on injunction." .Under many circumstances, the best tactic in dealing with 
picketers is to ignore them. Without attention, they may quickly grow tired, while action 
against them may glorify their grievances. \ 

o. Dealing with picketing in the' strike plan. Because picketing is a favorite 
activity, it must be expected and planned for by the governmental admin- 
istrator. The following are some of the items whifch^hould be considered; 
* Determine In advance the specific areas in which picketing will and will 
not be tolerated. For those where picketing will not be tolerated, ^ 
formulate and document the reasons why picketing ^should not be 
permitted, e.g., disruption of public business, impeding pedestrian or 
• vehicular traffic. ' . . 

.* .When reviewing policies, rgles, and regulations keep in rfiin?! the pos- 
~ sibility of picketing.' For example, does the sick leave policy permit the 
government to^ require a doctor's certificate to justify the. granting of 
leave in doubtful cases? If not, what action can' be taken against the ^ 
employee who calls in sick, then appears on the picket line? Perhaps 
none, especially if there has ndver before been any careful policing of the 
taking of sick leave for personal reasons other than sickness. 
* Plan to tie picketing into strike threats. Strikes are frequently preceded 
- by picketing. Since ^picketing in support of a strike is illegal, the 
picketers' placards seldoni threaten or advocate a strike in so many words, 

, « but sometimes they can nonetheless "be; tied into a plan to strike. If so, 

i ■ ■ » ' .-- " 

court action may be possible. 




' - CHAPTER X 

GETTING READY FOR COURT 

The governmental administrator knows the facts, and the government's attorney 
knows the law. Helping each other get ready for employees' militant action is, therefore, 
a cooperative effort^' involving both from as early a point as possible. 

Some governmental administrators are hindered in this cooperative effort by their 
lack of knowledge of the way that courts and the legal system operate. ThTs is quite 
natural, as very; few people besides attorneys have any degree of experience in the 
practical workings of courts and the legal system. Attorneys for governmental authorities 
do not always help a great deal in dispelling this aura of mystery and uncertainty, perhaps 
because they are so accustomed to the legaJ system that they have a hard time explaining 
it to others in a comprehensible fashion. It is, therefore, very helpful for any 
governmental administrator to take o few moments in preparing his contingency plans to 
view those plans from the point of View of the goals of the legal system. A brief example 
may help in this regard: 

"Metropolis" is a small city located in the state of Jefferson. The. clerical workers 
in the school system have recently been unionized and salary demands have sharply 
escalated. Several letters to the editor of the local newspaper from ^"sympathetic 
citizens" have urged the school employees to take some drastic action, such as a slow- 
down or outright walkoutr^ Union officers have told their members to prepare for q strike 
and have been overheard stating that there "will be" a strike when the new school yetir 
begins if salaries are not increased to meet th^it demands. The new year is. now due to 
begin in a few days and there are signs of strike preparation. The union has also recently 
begun picketing the school division jjeadquarters, getting up a picket line directly in fij^t 
of the main entrance and disrupting traffic in and out. Th^.school administration, based 
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upon these statements and observed preparations, thinks a strike is imminent and would 
also like to curtail the picketing. 

♦ 

Given these basic facts, how does the school system administrator take off his 
administrator's hat and put on his legal hat? He switches hats by remembering that 
preparation for a legal action is a four-step pro(^ess: 

a. knowing enough law to discern what must be proven to wm in court; . 

b. compiling an up-to-date file of the information which must be proven; 

c. preparing and filing legal papeFS^with the court; end 

♦ d. preparing the necessary papers and witnesses for actually floing tp court to 
prove your case. ^ i , 

This sounds simplistic, but the government administrator will be amazed how much easier 
a court case is- to prepare and present if he keeps these steps in mind. 

By keeping in mind the first step, "What does the law require me to prove?" the 
administrator can more easily sort through the great mass, of infofmation he has at hand. 
Turning to the "Metropolis" example, if the school superintendent intends to go to court to 
seek an injunction against the picketing and a proposed strike, some of the legal issues his 
.evidence will have to address are as follows: 

a. Is the picketing being carried on lawful or unlawful? 

* Is it being carried on in a peaceful non-disruptiye manner? 

* Is it interfering with school district operations? 

* . Is it being carried on in pursuit of a lawful objective? 

* Is there some alternative, less (disruptive place, or manner where lawful 
picketing is possible? 

* Is this a proper co^e for an injunction, i.e., if the picketing is unlawful, is 
it likely to continue or recur if not prohibited? 

b. Should an injunction against striking be issued? / ^ * 
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* Is a strike really imnjinent? 

* Whoi specif leal Iy7 is planhing to strike? 

* What specific action is being threatened which will constitute a Strike, 
and is such action an illegal strike in the jurisdiction involved? 

• * Is this a proper case for <in injunction, i.e., 'are unlawful action and 
' ^ Irreparable injury likely if an injunction is not issued? 

For purposes of obtaining an injunction, the superintendent knows that he does not 
have to worry so much about rebutting such typical employee claims as racial or sex 
discrimination, "unfair" treatment, low pay, and the like, for these claims are not as likely 
to*be deemed relevant^by the court. 

The second step, compiling information, is directly affected by the first, for the 
informotion needed depends upon the proof needed in coyrt. In the "Metropolis" example, 
evidence of the of the strike's imminence and paralyzing effect will be crucial. In 
addition, the school official will need tb know the n,ames, titles, and addresses of all of 
the persons who he thinks may go on strike so that they, as well as those on the picket 
Ijne, can be served with suit •papers and , later with a copy of the injunction. Without proof 
that such persons had notice of the issuance of an injunction, a court wiU not hold them in 
contempt for disobeying it. * 

Along with this, he should maintain complete, file of information, names, 

addresses, dates, events, original papers, etc., which will be ne^ed to prove a case for 
ff 

other types of actions which may be contemplated such as dismissal actions, damage suits, 
V etc. If employee organizations have written letters threatening to strike, he must know 
vJ|)er-e the original letter is being kept. If verbal strike threats have been made by 
employee representatives or by* employees themselves, he^Shpuld have the persons to 
whom these threats were made and keep detailed records ot the Hates, times, and parties 
involved when these threats were made, together with a record of the exact words used to 
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the best of the person's recollection. If picketing has occurred, pictunes of the picketing 

end the subject thereof are very helpful. The person taking the picture should be prepared 

to authenticate the photographs and to identify the persons in the picture to the extent 

possible. The overall goal of this record l<eeping is to maintain an organized record of 

first-hand or primaty evidence which will be needed if legal action is necessary. A' 

checklist to h'elp in compiling information is found later in this chapter. 
• « 

The third step, preparing and filing suit papers in court, is principally the prdvince 

of the governmental attorney.^ However, since these papers are in effect a synopsis of 

what the government agency intends to prove to the court, they must be prepared wbrking 

closely with the government admiiHistrator. They also form a valudile checklist for both 

the pdministfator and attorney to orgtinize papers and witnesses to go to court. In our 

"Metropolis" example, the fourth paragraph of the suit papers seeking an injunction might 

allege as follows: ^ 

' 4. That the threatened action to cease work is a concerted action, undertaken by 
- the individual named defendants in concert with one another, at the instance and 
encouragement of the Defendant Union Local 100 and the individual named officers 
thereof, for the purpose of influencing Plaintiff School District to grant increased 
j5ay, and that said threatened action is a strike, in violation of Section 5-101 of the 
Code of the State of Jefferson. 

This paragraph tells the school administrator that he must prepare witnesses and 
collect papers which will prove not only that the employees are threatening to strike, but 
also that they intend to strike "in concert vyi^th one another," as part of a plan to influence 
the school district to increase pay* 

Some government administrators have never seen suit papers and may profit from a 
brief description. Suit papers begin with a caption naming the court and then the party 
who is filing the suit, which in most cases is the political subdivision which is threatened 
by an employee action. The party filing the suit .is generally named the plaintiff, 
f ol lowing the plaintiff in the caption appear the names and addresses of each defendant 
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whom the plaintiff seeks 4o hove affected by court action. In employee cases, this can be 

quite a long and compJfccfted list. Generally, ' the papers name the organization 

\ ^ 
representing the employeds, the individual leaders of the emplpyee organization. The 

lindividual employees who have struck or wUf strike ore napned to the extent these are^ 

known at the time that the papers are filed, and also named are any other persons or 

organizations who are taking or have threatened to take an active part in the strike. In 

order to be prepared to file suit papers, therefore, the governmental authority needs to 

keep an up-to-date list of the names of the local, state, and national employee 

organizations, and whom to serve at such organizations, together with the names and 

residences of all organization leaders and of all employees. It is particular^ important to 

have the residence address of epch person who. is to be served, as suit^ papers must 

sometimes be served. at a person's residence in order to be effective. 

After naming the piqiptiff and defendants, suit papers will set forth in numbered 
paragraphs the facts which thp plaintiff claims will justify the court in taking action 
<igainst the defendants. Suit papers generally conclude with a formal request for the 
specif ic action which the plaintiffs are requesting the court to take. The facts that the 
plaintiff alleges in its suit papers are the same that need to be'proven in court, so keeping 
a filing of the information needed to file suit is an integral part of preparing for court 
itself, ' " 

The fourth step, getting ready for and going to court, consists first of reviewing and 
organizing the items which have been developed as part of the first three steps, together 
with preparing any new material and new witnesses as a result of recent events or union 
claims. A "dress rehearsal" of the principal governrpent witnesses is often a very good 
idea, to give them "a feel for the manner in 'which their evidence will be presented in 
court. • . 
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On the day of court itself, the judge will first list^cor6fully to .the evidence 
presented by the school district to see whether the.eVidehce is sufficient upon the various 

legal issues Involved* The^iQw pertaining to evidence is complex but familiarity with some 

* • • 

of the broad rules is helpful. Some of the evidence which plight be offered in a case of 

this sort follows* 
I.. Evidence 

Witnesses with first-hand knowfedge of the relevant facts, A number of people may 
well hove first-hand knowledge ofi^elevant facts and part of the job of the §chool district 
attorney and administrator is to talk with such persons and determine what they can add 
and testify to in court which will help the cit/s cause* Again, the first question is "what 
do we need to prove to win?" A^ to curtailing the picketing, the ultijriate issues are 
.whether it was carried on an unlawful manner or for* an unla>^ful objective (see Chapter IX 
on ^picketing). Important persons who could be called to pr'^ve these facts are those who 
personally observed the behqvior of the picketers ^ind read the slogans on their signs. 
Other persons who have observed pictures taken of the 'picketing and who can identify the 
individuals who actually carried the sign$ and, if possible, which picketers carried which^ 
signs, can ciso odd^ great deal. Likewise, those who have overheard specific threats of a 
strike can be called toSestif y to this fact. Other persons will h'ovf personfal knowledge of 
jiKUQn activities, prior miti^nt dctions by union officers or representatives, etc. 

Admission and other stal;pments by the union officers or members. As. noted,^ courts 
wiTl^sometinries permit testimony about admissions made outside courf by union officers or 
members. Thus, statements by the union members who are paradinjg.-Op^ and down on the 
picket ^Tne>tt)at they are going on strike may be taken by the court tSi^e an admission that 
they are in fact intending to go on strike^ Likewise the statements on the placards 
vthg/nselves may be taken to be an admission. There are a number of rules applicable to 



arfmissipns.y^ich will hot be gone into in detail here, but such statements are of a 
valuable source of proof in a case and anyone \^ho has per'sonal knowledge of such an 
admjs^sion should be Y^terviewed and asked to make a record of what he saw or heard, 

2. Business records * 

The records of a school district which T^e kept in the ordinary course of its business 
mfy be another valuable, aid in proving the district's cose. The so-called "custodian" of 
these^ecords cart be called upon to bring them into court, identify them, and prove that 
they are in 'fact kept in the ordinary course of business; whereupon, they may be ruled 
admissible Uy the court', subject to certain exceptions* The school district attorney should 
review the sorts of records kept to determine whether they will be admissible in his 
jurisdiction. The person jvho brings the records into court arid introduces them does not 
necessarily have to hcive firit-hond knowledge of the mattery which are contained in the 
records. These records can1).e very valuable, for often they contain information which no 
one person could prove froi^ his or her own personal knowledge. Work attendance records, 
payroll records^ and the like pf ten fit into this category. 



3. Documentory evidence 

Many pour t, cases invojye all sorts of documentary evidence, including letters, 
contracts, photographs, tape recordings, etc. In the "Metropolis" case, there may well be 

photographs of the persons cqrrying placards, prior letters >from the union threatening job 

•< , j 

action of some sort, copies .of the personnel policy of the school district, copies of notices 
sent to the workersj,and so forth. The principoj thing to be kept' in mind in planning for 
the use of-the documentary evidence is that It must be formally introduced in court by a 
person who has first-hand knowledge of the background of the document and who can 
. properly authenticate it to the court's satisfaction. In the case of. a photograph, this will 
require either the person who took the photograph or a person who was present at the 
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scene and can testify that the photograph accurately depicts the event which appears in 
the photograph. Slmilarly,Ki copy of a school district rule or regulation may have to be 
authenticated in some manner under the law of the jurisdiction Involved, and must be 
introduced In dburVby someone who can positively state that this is In fact the rule or 
regulation which is currently In force. 

4. Prepor^ q checklist 

As part of a strike plan, a government administrator and government attorney may 
find it convenient to develop a checklist of items to be done in developing, maintaining, 
and updating a strike plan. Some Items which could be incorporated are listed below, with 
particular emphasis on those needed to prepare for court. 
11 Directory information 

A. Union ■ . ^ 

1. Local Unions/Employee organizations (If different emplpi^s have 
different qrganizatlons, prepare separate lists.) 

2. State of Regional Branch (if any) ^ 
Name 

Mailing address 

Business address, if different 
Person to be served with papers 

tr 

Address to be served, if different 

3. Natlonal^njon (if any) : , ^ 
Name - * 
Mailing address 
Business address, if different 
Person to be served with papers ^ 



Address to be served, if different 
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k. Officers of local union 
President* 

Employment - job location and telephone number 

Residence - address and telephone number 
Vice PresjdenT 

Employnjjent - job location and telephone number 

Residence - address and telephone number 
Other Professional representative (if ony) 

Employment - job location and telephone number 

Residence - address bnd telephone number 

5. Copies of Union charter, certification, etc., if any 

6. Roster of members 
B. Employees 

I. Complete, up-to-date list j!>f all employees by name, job, job location, 



►oddress, telephone number, 



2. Beside each jemployee, „note supervisor or other person familiar with 
employee who can identify employee and assist process server, if 
necessary 

lU Background information 

A. Union history prior to onset of present situation 
L Date and circumstahces.of formation 
. 2. Documented escalation in threats, demands, militant behavior (letters, 
log^of phone calls, notes of conversati<^, newspaper articles, etc.) 

3. If there have been prior strikes or strike-precursor activity, maintain 
complete file, document similarities to current situation 
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* t - ■* 

B. Overall history of dealing with employees by government-dates and amounts of 
pay increases, leave and benefit policies, etc. 

IIL Strike-precursor activity 

A. Union statements - keep log with citations to names, dates, conversations, 
persons involved, location of original docurtients 
' B. Other events of employee unrest - draft a standard form 
^ IV. Strike ^ 
A. Form for recording incidents 
Photographs . ^ * 

C. Documentation of disruption of government business 

D. Log of events in chronological order, with citation to location of original 
documents, incident reports, telephone logs, witnesses, notice to employees, 
etc. 

E. Index and cross-reference material so that it can be found quickly 
V. Legal docufnents (names may vary with jurisdiction)* 

A. Complaint and any accompanying affidavits 

B. Temporary restraining order/preliminary injunction 

C. Memorandum of authorities 

D. Notice to absent employees to report for work, indicating consequences if 
disobej^ed^ 

E. Notice of disciplinary action or intent to take disciplinary action following 
. ^ hearing 

F. Notice to union of penalty (if authorized by statute) 

G. Rule to Show Cause for violation of injunction and Motion for Issuance of Rule 

H. Orcier holding in contempt imposing penalties 



♦ , ' CHAPTER.XI 

SOURCES OF INFORMATION 

♦ I 

• t 

--4 , V « 

The law which is relevant ir> dealing with strikes can come from a wide variety of 
sources. Below are some of the sources listed which may yield information on the law 
opplicoblef to developing a strike plan. ^ * 

a. State statutes governing public employees 
mH " * Strikes and strike penalties 

* Labor organizatibns ;^ 

* Employee tenur'e rights •* ' . 

* . Dismissal procedures n 

* Enriployee benefits 

b. Administrative agency rules, regulations, and d^isionst\ 

* This source will be most important in jurisdictions where there is a ^dbor 
board of some type.. ^ 

* 9tfier administrative agencies may have sonrie input, e.g., a State B<iard of. 
Education JD educational mat\fcrs. ' ' » - . ..^ 

c. Published court cases, state, and federal ^ 

* In states with substantial strike history, there will often be a number of 
published case decisions by the state appellate courts. These are^ often, 
very instructive, for they give insight both into the interpr^jtation of state % 

^ laws and into the courts' predispositions when iJfaced with a public 
\ --^ employee strike* ' _ ' ' ^ " 

/ * Federal court decisions, including *those of United S.tgtes Supreme Court^ ^ * 

^fe often relevant, especially in the areas of picketing^ free speech^ ^ 
tenure right^ end other questions involving constitutional issues. 

" I 128 • • ' ' ' - ^ 
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Periodicals/pamphlets, and reports 

* There are a number of publications which discuss public employee strikes 
end militancy. These include the Bureau of National Affairs (BNA) 
Government Employee Relations Report and the Commerce Clearing 
House, Inc. (CCHji Public Employee Bargaining , both of which are 
excellent sources of national, state, and local laws, administrative rulings, 
and court decisions* Numbers of other more specialized publications 
discuss employee relations within particular fields or particular states* 
Law libraries, university libraries, and large public libraries may carry ^ 
these* • , 

* For those who wish to learn more about the proce/s of negotiations. Inside 
^ Negotiations (EFR Corporation, Box 649, Luray, Virginia 22835) Is on 

excellent journal* For those with a special interest In , collisctivfe 
bargaining in public education, "EducaJ«rs Negotiating Service"^ (EFR 
^ Corpd^ation) is an excellent newsletter* * " 
Attorney Goierol opinions* In some jurisdictions, published opinions of the 
attorney general can give guidance on particular questions or interpretations of 
the law* . • 

Local ordinances* Some large cities have established their own labor relations 
procedures by ordincnce* Even in those jurisdictions which have not, however, 
local ordinances can sometimes play a surprisingly large role in public employee 
strikes* Picketing, denrK>nstrations, "sit-ins," and acts of vandalism, as well as 
arrests for loitering, use of profanity, destruction of public property, 
obstruction of a police officer, resisting arrest, and numbiers of other legal 
matters may well be judged under the municipaf or county ordincnces relating 
to these matters* Local ordinances are not always kept up-to-date or worded 
artfully, and are seldom challenged until some large controversy such as a 
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strike causes them to be scruttrtized. This can lead to sor^e awkward results; 
for example, a city fire chief jyho calls In the police to arrest the cit/s striking 
firemen Tor "loitering" on the picket Ihne will be very embarrassed if it later, 
develops that the cit/s loitering ordinance, is unconstitutionally broad and the. 
arrests are, therefore, invqiid. The resulting publicity and litigation con be just 
what the strikers are looking for. Accordingly, local ordinances upon which the 
government agency may have to rely should be reviewed. 
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CHAPTER Xir 

PREEMPTIVE MEASURES ^ ' 

In addition to managing an agency according to enlightened practices and conducting 
a labor relations program according to expert standards, there are a number of specific 
actions which an employer can take to preempt q strike or mollify the impact of a strike 
should one take place. 

< 

I. Confrocting out ^ 

Many government agencies contract with private firms to carry out certain 
functions of the government agency. Usually, this is don^ because some government 
functiws require expertise \^o\ the agency do|s not have (e.g., the repair of copy 
machines) or the agency has concluded that a private firm can provide, the services 
(usually under competitive bidding)* less expensively than the agency itself could provide. 
Also, some government agencies simply wish to shed the headache of certain operations. 
For example, a government agency may contract out to provide security personnel to keep 
agency buildings and grounds secure,^rather than taking unto itself all of the admin- 
istrative and logistical burdens associated with building security. 

Aside from the possible advantages of financial savings and reduced administrative 
burdens, there are several advantages associated with subcontracting, as far as public 
employee strikes are concerned: . ^ ^ 

a. Should there be a strike by the employees of Opprivate subcontractor, there is 
less direct political pressure on th^ private employer than would be the case if 
the function were being performed by employees of the government agency. 
Consequently, the government agency is in a better position not to make 
unnecessary concessions as a result of the strike. 

' ' . • 131- 
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re subcontracting takes place, especially if there are several .subcon- 
tractors, there' is less likelihood of a general agency strike because several 
employers are involved instead x>f only one. 

c. Should there be a strike by the employees of a subcon'tactor, the government 
. agency can be more neutral than would be the case if the strike was by agency 

employees. 

d. A' private contractor is usually better prepared and equipped to handle labor 
'^reiafions , problems, including strikes. In the event of a strike, a private 

company has more options to keep services operating than does a government 
agency. For example, a private company is better equipped to hire strike 
breakers than a government agency. 
Some state&Vrequire negotiations over* contracting out. In 1981, the Rhode Island 
State Labor Relations Board (the agency which* administers the state's bargaining law) 
ruled that while "it is within management's prerogative to take upon itself the right to 
make inherent decPsions for the proper and efficient running of its school department," a 
school board could not unilaterally -decide to subcontract out the school bus service 
"unless and until it has discussed the effect of same with union, in addition to showing the 
union the reasons and the nece'ssity for its original decision to subcontract out the work." 

• The Rhode Island State Labor Relations Board said that such negotiation was 
necessary "in order to allpw^ the' union to show that it can or cannot achieve similar 
economy with union employees or to provide the employer with o mutually acceptable 
alternative." As a remedy for th6 school board's failure to negotiate over these items, the 
school board was ordered to pay the employees who were discharged as a result of tf»e 
subcontract back pay and benefits from the date of their discharge until the parties 
negotiated a new collective bargaining agreement. ) 
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This Rhode Island cose is just one exannple of why a governnnent agency may not be 
able to contract out unilaterally. Therefore, before subcontracting is seriously con- 
sideredy the advice of legal counsel should be sought. ^ 

2. Use strike breokeps 

The purpose of d strtke by public employees is to achieve some important ^concession 
by th^ employer. The union reasons that by going on strike the agency wJll be deprived of 
its employees and will therefore be unable to continue operations. As a result, citizens * 
ore denied essential governmental services, causing them to exert pressure on the 
governing body to settle the strike— at any cost, which usually means capitulating to the 
union's demands. 

. c 

To avoid this scenario, the public employer should have a,strike plan, which is based 
on the overall strategy of continued operotion of the agency. In other words, the strike 
plan should prqvide for hbving suffident workers available to keep the agency running 
during the strike/fevapnf this provision requires the employment of strike breakers. The 
authors worked with o large midwestern city, school district where, when faced with the 
real prospect of a^'strike by the teaching staff, d call went out for substitute teachers, ^ 
with an announcement that the normal substitute pay would be doubled for substitutes. 
Once the union realize^ that it could not close d^wn the school system, it decided not to 
go on -strike. ' » * 

3. Publish solories.on^ benefits • ' *■ 

In the public sector the. union and management often compete^ for the support of the 
public, because the puWic becomes the 'final arbitrator in labor conflicts in governnnent 
service. In this competition for public support, the union wilT often attempt to convince 
the public that the ennployees are mistreated and exploited. Although in most situation's 
this is nor true, the public may hot,^know it. Therefore, management may need to 
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undertake a public information program to enlighten the public about the true working 
conditions of employees. 

One taotic which can be used in such -an information program is to publicize the 

saharies and* ber^ef its (compensable and non-compensable) of employees, as well as a 

' ''/I 

description of .^h'eir working conditions. In most cases, when this is done, members of the 
public will conclude that public .employees *are fairly treated and compensated and, 
therefore, the public likely will be unsuf^fjdrtive df a l5tri><e* ^ ^ 
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4. Expand automation , . ' ' ■ 
Did you ever notice hovl^the American telephone system continues to operate, even 

when the employees (including the telephone operators) go out on strike? There ore two 
basic reasons for this. First, d relative high' proportfon of telephone company employees 
are classified supervisors, which means that these persons remain on the job during a 
strike. Second, and more important, the American telephone network is automated. As a 
result, it can run for some time with rank and file employees absent. Therefore, where 
practical, automation should be considered as one of several strategies to emasculate a 
labor strike. . 

5. Expand the supervisory staff 
As mentioned pneviously, American telephone companies employ a relatively large 

number of supervisors. During a strike these supervisors can take over much of the day- 
to-day work normally performed by those on strike. For a temporary perioid of time these 
supervisors can delay their own nonessential supervisory tasks. They can work overtime 
(which means extra pay), and they can forgo their vacation leave. Additionally, 
supervisory personnel are sometimes loaned from other companies to. enhance the 
workforce. As a result of a strong management staff, telephone companies are often able 
fo-Weather a laljor strike with minimal deprivation to their customers. 
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The te§son taught by- the telephone Companies should be clear, Government agenctes 
should review their job cjossification programs as well as the job descriptions of their 
employees, to assure that all potential supervisory personnel hove been identified and thus 
removed from>collective bargaining, 

'6* Keep negotiattons. open * . 

A strike represents the ultimate breakdown in negotiations. In other words, a strike 
is a foilure of the negotiation's process. Consequently, the skillful negotiator utilizes a 
variety of tactics to keep discussion going, because as long as the parties continue to 
communicate, there is less chance that a strike will take place. Almost always a strike is 
preceded by an impasse, so an impasse should be 'dealt with as a serious precursor of a 
possible strike. There are many tactics to break a temporary impasse, and thus continue 
the^ process of negotiations. . The management negotiators can recess negotiations, 
providing a cooling off period. Or, a significant concession can be made at the strategic 
moment* A long list of^^toctics for breaking temporary deadlocks in negotiations is 
discussed in the book. Negotiations Strategies . '* 

7.t/ Be, willing to toke q strike * * 

When threatened with a^trike, fear is often, the worst enemy. Strikes create many 

« *^ 

unknowns for the employer. Although strikes should be avoided, the question must be 

raised, i.e., "At what expense?" In other words, should a strike be avoided at any 

expense? Or is there a linrijt as to how far the employer should (and can) go to avoid a 

strike? the point is this— there are times at which^a strike is preferable to further 

concession. The governing body must be willing to make this decjsiotj. When an agency is 

able tOkCQoke this decision It has gone a long way to not only prepare itself for a strike but 

« 

also to avoid a strike. The willingness to draw the line and t<3ke a strike is communicated 
to the union. By so doing the union realizes that the employer can no longer be 



intimidated, that further threats.are useless, and that the union must now make a decision 
—either to accept the employer^3' terms or go on strike. 

8;. Keep the issoes limited ond clear ; . , 

Many strikes have been caused simply because the management negotiator did not 
know exactly what the issues were. At all times, the negotiator must know what the* 
issues are and what the last offers were. Every attempt must be made to restrict any new 
issues from emerging. ^ ^ 

One way to progressively reduce the number of unresolved issues is to sfgn off on all 
tentative agreements as they are entered into. !n that way issues are steadily disposed of^ 
during the process of negotiation's. Another tactic is to agree that no new issues can be 
raised after the first negotiation session. 

9. Do not rodlcQlIze the eiViployees 

Basic to union strategy is the "bad guys" tactic. Under this approach the governing 
body (and its representatives) are made out to be the "bad guys." The union then moves in 
as the chief defender of the "exploited" employees. Therefore, the agency should make 
every effort to avoid any action which gives the union an opportunity to exploit. Such 
action might include:. . ' 

a. Inf lamatory statements by management 

b. ^ Unilateral action by the agency on matters under negotiations 

c. Significant changes in working conditions > 

d. Personnel action (such as dismissal or reduction in force) which the union could 
seize upon to rally employees 
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IQ. Veep public support ^ 

Many unions successfully manipulate the public to exert pressure op the governing 
body to capitulate to union demands. Often this Is done through a successful public 
.r^ations campaign. The agency should not allow itself to be upstaged by the union, 
. Neither should the agency be drawn into a public debate on the union's terms. Therefore, 
the agency's approach to the public must be carefully handled. 

a. Public statements by the union should be responded to only when it is to the 
advantage of the agency to do so. In so doing, the agency must avoid escalation 
of tensions. , 

2.^ The agency may need to supplement the public news media by using its own 
(Channels of communication, including direct mailing, take-homqs, paid 
advertising, special meetings, etc. In other ways the employer can build its own 
support by direct appeal to the power structure in the community. 

} • • • ' 

IL Goin employee support 

^Spmetimes unions are successful in building employee support by the issuance of 
half-tryihs and even direct lies. In such cases, the agency must be prepared to set the 
record straight. It may become necessary fpj the agency to communicate directly with 
empj^>^ees to explain in an honest manner the position of the employer* Although such 
strategy cannot win the unanimous support of'the employees, it can weaken the control of 
the unton over the rank and file employees.. However, in communicating directly with 
employees, the employer sKquld not attempt to negotiate directly with the employees, . 
by ^ossmg^ their exclusive representative." Under many bargaining laws, such actiop could 
be an unfjdir labor practice. \ 
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12. Build support among odministrators 

Administrators and supervisors are the executive arm of the , governing body. 

Without them, the agency is powerless. Therefore, beginning with the appointment of 

^ • "^-^^ 

. advisory councils, there should be c^concerted campaign (free of tj^J^t or intimidation) to 

«• 

win the loyalty of the administrators and supervisors. This can be done in a variety of 
ways. Meetings can be held where the issue of strikes is discussed. The agency can issue 
a statement on its expectations for administrators. Management personnel can be* ^ 
involved in preparations for a strike. They can J>e warned of the possible consequences of 

participating in a strike. 

Should a meeting be held for management personnel, the chief executive should 
deliver, a presentation of the nonacceptability of public employee strikes, as an educa- 
tional presentation designed to discourage management personnel from supporting a strike 
by any group of employees. 



^ 



\ 

K 
/ 



ERIC 



CHAPTER XIII 
- ASSESSING THE POWER BALANCE 

Ideall/y, labor Jiegotiations should be conducted on the basis of mutual benefit. 
However, due to the general hostility of unions to employers and the one-way nature of 
the collective bargaining process, relationships between the, parties are not always 
conducted in a cooperative manner. In most labor negotiations both parties subcon- 
sciously or consciously evaluate their chances for winning in a showdown of strength. 
Since the outcome of such a showdown is determined by the relative power bajpi«6 
between the parties, a careful assessment should be made of the union's power and the 
employer's power. 

L The uniorfs power 

As far OS the union is concerned, a number of factors need to^ba^ investigated to 
determine the union's ability to succeed, should It initiate a strike: 

a. How long can the strikers hold out financially? Even though a sTrike^y start 
out as a political competition, it can become an economic competition, if it 
lasts long enough, meaning that the strike will end when the strikers run out of 
money. To anticipate the financial hold-out power of the employees, a number 
,of considerations need to be examined: 

* Does the union have a strike fund? If so, how large is it? How much is 
available to each striker? Is the strike fund supplemented by a state or 
national fund? How long will the fund last? 

* Are strikers entitled to unemployment compensation? In the public sector 
the dnswer to this question is "no." ^ 

* fs there bther employment which strikers can obtain during the strike? 
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♦ What type of health and life insurance coverage do employees lose while 

" they dire on strike? ' 
How rViuch control does the union have over its members? Is there blind loyalty 
to the union, or are there independent voices within the union? Although 
employees may enjoy the elation caused by the union rhetoric early in the 
strike, the union's heroic image may rapidly fade as the strike wears on and the 
money runs out. 

Is the union facing an election? If so, who are the contesters for union 
leadjership? Are they more moderate or are they, more militant than the 
current leadership? serious contest between moderates and militants is a 
signal of a divided union and one which^VqoHil^ to survive ,a long strike. 
How much public support is there for the wnion, its members, and its cause? 
This is an important uestic^to answer since the final arbitrator of a strike by 
public employees is the public. - - ^ 

How many other fights is 'the union involved in? The authors dealt with one 
union which threatened a stf ike while it was entering into a contested efection, 
being sued by some of its members, and being audited for possible rjrjisuse of 
members' dues. Needless to say, there was no strike— only threats. * 
^How important is the strike. cause to the union? Is the strike one of national 
significance or is it just a local argument of an insignificant matter? If the 
issue can take on regional or nationaj icontroversy, the'union will likejy obtain 
outside aid to continue the strike. ^ . ' . 

What are the weather conditions? Strikers can find little joy or comfort m 
picketing in freezing rain and few clti:fens are on the street in such weather to 
obiserve the picketersv v 
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What is the relevance of the employer's operational (production) cycle? For 
example, a strike by school teachers at the opening of school is n\ore effective 
than at any other time of the year. Similarly, a strike by postal workers just 
prior to Christmas is more effective than a strike in August, 
i. Are there picketing sites which are in easy public view or which would be prone 
to confrontations? To. the extent possible, management should deprive the 
union of publicity and any opportunity to create a confrontation. Therefore, 
the absence of favorable picketirjg sites can be a factor in the success of a 
strike. 

^ jr How skillful and experienced is the union in conducting a strike? Usually, a 
union which has conducted several successful strikes will continue that record, 
k. How ma(»y employees will cross the picket line? In many government agencies 
the agency can continue operations on a temporary basis with less than half of 
the workforce preseh^^spetially if supervisors p^orm unit work, work . 
overtime, and forgo vacation leave. 

2. Assess the power of manogement 

As far as management is concerned, a number of factors should be examined to 
determine the agency's power to withstand a labor strike. Some of those factors are: 

a. How united is the governing body? In the opinion of the authors, the single 
mdlst important cause of public employee strikes has been the lack of unity 
within governing bodies. Such disunity is an open invitation to strikes. Since*^ 
^ most governing bodies *?!re composed of persons who got into public office 
through a political process, it's to be expected that political factors will be of 
prime importance when public employees threaten to strike or actually go on 
strike. Some persons on the governing body may actually owe their jobs to the 
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public employees who voted for them. .In such cases, those members of 
governing bodies may be unwilling tolak^ a strong stand against the union.*" 
^ • b. How useful woulQ the supervisory* staff be in the event of a strike by rank and ^ 
file employees? In some states, mqpagers are allowed to. organize and engage, 
in collective bargaining. In other states supervisors have no right to collective* • 
* bargaining. In ^ither case, however, managers have na right to collective 
. bargaining, but have an overriding obligation tc serve their employer, and the 
governing body should expect to look to its 'supervisory staff as the first line of 
^ . . defense in the event of a strike, 

c. Will the agency gain or lose financially in the event of a strike? Whereas a 
private company may lose money 'during a ^trike due to loss of sales,' a^ t 
^ , government agency may. save money because its payroll is reduced while 

enrlployees are oyt with.no corresponding "decc^ase jn tax, revenue. Con- 

. . sequently, government is sonriewhat relieved of the burden which labor strikes 

,*•'*■ * 1'* " ' ' '* ■ - ' ^ 

impbse on private com^aniesi / . . . » 

' d. Howrnany subcontractors does the agency have and will the employees of the 

... ^ * subcontractors cl^oss a picket line ptpublicuemploye^s? (The* answer is usually „ 

^ yes.) The value .of subcontroctirig as a 'rrieon$ <?f weakening the union Kds been 
; " ' \ ; ' r ' /.V .'{1^ ''"^ ' • 

discussed earlier in this chapter. There are r»umerous advantages to subcon- 

.tracting. other than those xel at e!d to couhterlhg Str[Hes,.so subcontracting shpuld . * 

/ .\ be a serious consideration ojF.managem^i^t ois Jt plans its-overall labor relations 

; progranrv ^A^ • v V^^-'/ ' / ; • ' - 

Con agency .'.property and eiquipment be protected f/ofn sabotage? Although 
^ . j/ i most pubKc sector strikes are not viQlent,'coses'of sabpt^ige are on .record and 
\ , [. the, employer must tok^. appropriate ^jjrecqutions fo safeguard the agency frpoi 



^. damage tq^its property and to safeguard i|se|f fxpril other acts which might 
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interfere with the legitimate functions^of the agency. Despite the fact that 
most unions will not officially sanction sabotage^ there is always the risk that a 
few emotidhaTly unstdble strike zealots will take Independent harmful action 
against the employer's pfpperty. 

Is the agency prepared to win the battle of the press? As discussed earlier, a 
strike in the public sector can be viewed as a struggle to win the ;$upport of the 

r 

public, and winning this support is largely det>endent upon the use of the media. 
Therefore, the employer must be able to present its side of the dispute in such a 
>^manner, that the public will not support the strike. In order to persuade ^he 
public to support the employer, there is one fundamental rule which must be ^ 
followed: The employer's position 'on the issues which ore the cause of the 
strike must be reasonable fronn the public's point of view. The employer must 
be able to explain to the public why it cannot, in the public interest, concede to 
the union's demands. / 

Does the enhployer have a sufficient workforce to keep the essential services of 
the agency operating? The answer to this question may detemine whether or 
not the, union "wins" the conteM. Jf the employer canjxntinue to operate at 
, least at a minimal level during the strike, the union'will have lost its leverage 
; and will eventually capitulate, There are various ways to produce the 
manpower needed in the absence of regular employees. The supervisory staff * 
can be used, as explained previously in this chapter. Furthermore, some regular 
employees will not g6 on>trike and will report for work. These workers can be 
worked over tifTncT and given extra duties. Also, if therefore other borgaining 
units not on^trike, these employees, under the right conditions, "can be assigned 
dffferent duties on q. temporary basis. Or, temporary substitute workers can be 
hired. One way to assure that such persons come forward is to offer premium 

•• 152 • ■ 
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pay rate during the strike. In extreme situations where labor strike threatens 
the health and welfare of the community •(a strike by firefighters), the state 
guard, the national guard, or regulaTU.S. military service personnel may be 
called upon tp f ill in for^the strikers. 

h. How automated is the agency? Wherever automation exists there is the 
potential for continued service during a strike, assuming there is someone 
available to operate the automated equipment. The best Example of auto- 
motion as a counter to the labor strike is found in the American telephone 
network, as has already been discussed. 

i. Is the timing of the strike to the advantage or to the disadvantage of the 
employer? For example, a' strike by school teachers during the summer would 
be pointless; whereas, a strike by postal workers for a month prior to Christmas 
would be a serious problem. / 

j. What is the general attitude of the public? For example, during the late 1960s 
and into the 1970s, there s6emed to be more tolerance for public employee 
strikes than was the case in the early 1980s when the public appeared less 
patient with public employees who flaunted the law by going on strike. 
Economic conditions, political shifts, and changing power structures can impact 
signiflcafitly on the outcome of a strike, or eveh^^etermlne whether or not 
. there will be a strike to begin with.' 

3. The role of the goveming body 

Pertaining t6 strikes, a school board, a city council, or olher similar governing 
bodies should hove three objectives: 

* 

a. Avoid a strike but at an acceptable price 

b. Keep the government agency operating if there is a strike , • 
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c. Settle the strike but at an acceptable price 

Some of the relevant considerations In achieving these objectives arei 

a. The governing body should authorize the development of a strike plan. The 
odvantages of a strike plan have been discussed in considerable detail elsewhere 
in this book and require no additional elaboration at this point. 

b. The govd^hing body should resolve to avoid a strike by encouragfng continued 
negotiation^^ However, the governing body, must know in advance to what limit 
it' will go to avoid a strike. Beyond that limit the governing body must be 
willing to take a strike, even a protracted one. 

c. The governing body should resolve to keep the agency operating at almost any 
price. Not only are citizen and taxpayers entitled to the services they have 
paid for and need, but also the Strike will collapse sooner if the agency 
continues to operate. 

d. The governing body and individual members thereof^ should stay out of 
negotiations. Jhe governing body is a policy-making body and should conduct 
itself accordingly. AU negotiations and stril/e activities should be delegated to 
the management stafft This means that during the period, of the strike (or. 
preparatory to the strike) all actions related-to-the^trike shoiild be carried out 
by the chief executive and his staff. 

e. The governing body should authorize expenditures to obtain whatever legal 
advice is necessary to assure thot the actions of the agency are within proper 
legal limits. If a budget revision is necessary to provide such funds, then a 
budget revision should.be made. Incidentally, 'only one person should "'be 
authorized to seek legal advice pertaining to the strike. That one person should 

( 

be the chief executive or his designee, such as the chief spokesman for 

« 

o 

4 negotiations. ^ 
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f. The governing body should authorize the employment of temporary workers as 
needed'ond as available to carry out essential governmental services during the 
strike. If necessary, premium rates of pay should be offered, even if this means 
Q budget ri^vislon, 

g. The governing body should know exactly what its bargaining limits are and these 
limits should be realistic. Ultimately, it is the governing body which 'must 
decide what is an acceptable contract. Therefore, it must know to what extent 
It will go to preclude a strike or settle a strike. 

h. Only one spokesman should give oot official public statements regarding the 
strike. This technique forces the agency to speak as a unified body. 

i. Members of the governing body should be prepared for personal attacks, as 
presures mount. Members should jjnderstand in advance that collective 
borgaining and strikes create intense personal conflicts. By understanding in 
advance that Such pressures usually are generated for the sole purpose of 
forcing the governing body to take actions favorable to the union which it would 
not take .in otherwise calmer circumstances, the governing body is more 
equipped to put such pressure tactics in their proper perspective. 

j. The governing body must be willing to take harsh actions wherte justified. When 
a union engages in an illegal strike and attempts to deprive citizens of essential 
services to which they are entitled, that union has, made itself an outlaw, as 
such, "ihe employer must be willing, if called for, to send warnings to 
employees, diamiss employees, seek an injunction, bring criminal charges, and 
generally tak^ any other stringent actions to maintain the integrity of the 
agcncy^^ 
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CHAPTER XIV , 

COPING WITH THE STRIKE , 

TWost strikes evolve into three stages: 
a. The final preparation for the actual strike 
b Operating the agency durmg the strike 
c* Bringing Jhe strike to a close 
In coping with a strike, there cfre a number of Important and fundamental decisions which 
must be made: 

a* A decision must be made to keep the agency running, even if at a minimal level* 
' b. The essential services of the agency must be identif ifed.^ ^ 

c. Provisions must be mad^ to provide these essential services by obtaining 
sufficient workers, obtaining sufficient supplies, arrpnging adequate security, 
and establishing communications; 

> 

d. Tentative plans must be madejor the punishment of strikers. 

e. A strategy should be developed for bringing the strike to a close/ 

f. A plan needs to be devised for what to do after the strike is over. 

In order to survive a.public employee strike and return to normal operations after 
f he strike, a number of specif ic actions must be taken: 

a. An ad hoc strike committee should be organi2:ed. *^ 

b. Legal counsel should be placed on call. 

c. ; A strike headquarters should be established. 

d. Internal and external communications should be planned for. 

e. Agency Insurance policies should J>e reviewed. 

1^ f. Establish a priority of essential services. (Redu^ and consolidate services) 

* ^ g* Review personnel polfcles. 

) 147 ' K 
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h. Evaluate transportation needs. 

i. Warn employees. . " ' . , 

* 4 

* j» Orient management. • - , 

k. Make specific plans foc'hiring temporary workers to replace strikers. 

U Mpke specific provision fo; obtaining supplies. 

m. Take specific precautions to safeguard a^ncy property and personnel. 

n. Makciytentative plans to punish employees. 

o. Have special plans for handling picketing. 

p. Make specific provision for how to handle employee benefits during the strike, 

q. Have a.strategy for ending the strike. < 

r. Know what to do after the strike* * . . 

Each of these actions will now be dlscus^separately. 

I. Organize o strike committee 

When a strike appears to be a reasonable possibility, the chief executive should 
appoint a special ta|k force to: , 

a. Assist in beading off a strike 

b. Prepare for a strike should one be likely 

c. Assist in the direction of the agency during the strike, and 

d. Assist in bringing the strike to an end 

This committee should be chosen carefully and should consist of the agency's most 
capable and loyal managers, the* chief negotiator, representatives from the ' chief 
executive's cabinet, and a few select first line supervisors would be on adequate team for 
most situations. For the duration of the strike (or threatened strike) this special team 
should operate under the direct authority of the chief executive, which medns that other 
members of the management force should not be allowed to Interfere with the efforl^ of 
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the committee to fulfill its duties. Specifically, it is the function of the strike committee 
to coprdinate the implementation of the strike plan described in this book, 

2. Legal counsel should be availdble 

* As discussed elsewhere in this bdok good legal counsel is imperative in the face of 
an employee strike or threatened strike. From the outset the attorney should be 
considered a member of the management team and made at least on ex-officio member of 
the strike committee. If adequate counsel is not already available to the agency, then 
such counsel should be obtained. 

In searching for a competent attorney to assist in matters reloted to an employee 
strike, certain questions should be raised and answered; 

a. Does the attorney have any special knowledge regarding public sector labor 
reations? 

b. Is he fgmiliar with public sector law? 

c. Has he had any specific experiences with public employee strikes? 

d. Has he had any experience as a trial or appellate lawyer? 

e. Does he maintain a close professional relationship with other attorneys who 
have expertise In public sector labor law? 

f. . Does he keep himself informed of labor matters ojy^erest to the agency? 

g. Is he instantly available when needed? ^ v 

3. Establish a strike heodquarfrers 

As a strike appears likely, the strike commit'tee. should arrangi^ for a place to 
operate fronv-a strike headquarters. In creating such headquarters, a number of factors 
should be considered: / V 

o. The location of thejjeadquarterj should be central to the agenc/s operation, 
usually close to the office of tlie chief executive* 
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b. The headquarters should be of sufficient size to accommodate the many 
activities associated with c labor strike.* 

c. The headquarters should contain at least two typewriters, a copy machine, and 
sufficient telephone service, including a "hot line," discussed elsewhere in this 
book. Additionally, there ^uld be adequate desks, choirs, and tobies, and In 
extreme situations it may be necessary to provide sleeping arrangements. 

4. Establish q communications system 

The success or lack of success for management's anti-strike strategy plan often 
depends upon the ability of management to communicate with its many audiences, 
internally and externally. During a strike it is urgent that management be able to 
communicate with all employees, those who stayed on the job, as well as those who went 
out on strike. Management must have the dbility to communicate rapidly with its 
supervisory staff. Externally, the employer must be prepared to communicate with its 
clients, as well as the public^at-large, in some instances. The agency must be ready to 
deal with the media of radio, press, and television. Suppliers arid others who do business 
with the agency need to be contacted. And finally, the union responsible for the strike 
must have an open communications line. How to do all of this is discussed in the chapter 
on communications. 

5. Agency insurance policies should be reviewed 

Most government agencies have various insurance policies to protect the agency 
from large liability payments. For example, fire insurance is a common protection which 
many school districts and other government agencies have. Such a policy should be 
reviewed even though there may be no Immediate threat of a strike in order to verify 
under what conditions the policy will pay the agency lathe event of damage by fire. 
After all, a/ew public employee strikes have escalated tp^the point that acts of sabotage 

J5o , • 
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have been engaged in by over-zealous strikers. Many government agencies provide their 
employees full or partially paid accident and medical Insarande. I-Whether or not these 
employees remain protected during a strike could be a significant factor in whether or not 
the employees would l?e willing to go on strike. In summary, the Agency Should determine 
to what extent a strike by its employees changes the liability status of the agency, and 
the agency should take any necessary action to modify its insurdnce program so that its 
Jfabillty is not increased during a strike. 

6. Estoblish priority for essential services 

Every government agency and school district has functions which can be dispensed 
with temporarily. However, most agencies have services which are essential and must be 
continued to avoid harm to those for whom the services are designed. .For example, 
although a school district can operate without custodians for a period of time, it cannot 
operate without teachers in the classroom. A mcyiicipal sanitation department can 
continue to operate for a short period of time even if the truck mechanics are on strike, 
but that same department could nottperate without truck drivers. 

Almost every goovernment agency has a primary function. Fire departments put out 
fires. Police departments pretectal tizens against crime. The highway department keeps 
rt^ds ip. operating condition.. But in ^11 of these examples,, the agency has levels of 
essentiality. For example, some fires are more important to extinguish than others. A 
fire In a trash can has one level of essentiality, while a fire in a hospital is of maximum 
essentiality. While the highway department may forgo cutting the grass along the 
highway, it cannot ignore abridge on the verge of collapse. Although a police department 
may be a^le to ignore moving and parking violations for a period pf time, serious crimes 



dgainsTthe innocent cannot be ignored. 
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In maintaining the highest level of essential services during a strike, the agency will 
find that the temporary ellmlnatlori of some functions and the consolidation of others is 
necessory. For example, during a strike by public school teachers, it may be necessary to 
eliminate all extra-curricular activities and consolidate a number of classes into one large 
class. Simply stated. It is the obligation of the agency being struck to Identify Its 
, essential services in priority order and then to set about to do whatever Is necessary to 
deliver those essential services to the moximum extent possible. 

\ 
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7. Review the personnel policies 

Few government agencies write personnel policies and regulations with the thought 
that the employees for whonrr^ the policies are intended will go on striker But, public 
employees do go out on strike in large numbers, as discussed earlier in this book. 
Consequently, when a strike appears likely, the strike committee should review: the 
agency's personnel policies and regulations to identify any provisions which might weaken 
management's ability to counter the strike. For example, the policies and regulations (as 
well as the applicable law) governing the dismissal of employees should be reviewed 
carefully to assure that the agency may dismiss striking employees, should the agency 
choose to do so. The agency policy on sick leave should be examined to determine If the 
agency can require a physician's certification of illness from absent emplojjl^ees who claim 
to be ill. All regulations governing the actual work of employees should be reviewed 
carefully .to assure that management can demand a good day's work from each employee 
should there be a "slow-down" strike. In other words, the agency should review its own 
policies and regulations to assure that they do not stand in the way of the. agency taking 
appropriate actions against the striking employees. In some cases, the governing body 
may Justifiably decjde to rescind all such policies and regulations. ' 

r 
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8* Evqiuate tronsportotion needs 

Transportation is an essential function in some government operations. An obvious 
exomple is school^bus transportation in a rural school district, where children must be 
tronsported long distances from home to'^school and back. Practically every government 

operation requires some level of transportation in order to carry out its full operation* In 

f 

most strikes, however, transportation needs can be minimized or alternative means con be 
found. Even in the event of a strike by school bus drivers, the public schools need not 
necessarily close. A communication from the superintendent of schools to the parents 
announcing the continuation of schools should be enough encouragement for parents to 
organize their own car pools. Granted, some students will lack sufficient motivation to 
find transportation, while others may be unable to find transportation, but that's not 
justifiable reason to close a school to those who are able and willing to attend. 

% Worn employees 

As the strike deadline approoches, management should communicate with the 
employees to discourage them from striking. The communication can be in writing, or a 
Special meeting of employees can be called^ naturally on company time. Whichever 
method is used, the following points should be made: 

a. Review the event which led to the possibility of a strike. ' 

b. Explain that the dispute is not worth the risks of a strike. 

c. Explain clearly the agency's position of th^e disputed issues. Naturally, the 
^ agency should have a defensible position. 

d. Convince the employees that a strike will not cause the employer to change it$ 
position. 

e. Be sure the employees understand that the agency wih continue to operate 
during the strike. Do not, however, reveal the strategy. 
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If a meeting is used to communicate the points made above, do not. allow outsiders 
in the meeting, and take other appropriate pr.ecautions to keep the^rbuWe-maker^ quiet. 
One way to do this is to station supervisory personnel In obvious view of the employees. 



Also, employees loyal to management should be encouftpged to speak out at this meeting, 
If a written .cocnmunlcqjion is used, in lieu of a meeting, loyal employees should 
encouraged to express their views to other employees. 

10. Orient monogement personnel • ' 

As discussed elsewhere In this bo^, a loyal hnanagement force is crucial in hdhdiing 
o labor strike. When it appears that a strike is likely, the chief , executive (or 
superintendent, in the cose of public schools) should m6et with Jhe management staff to 
explain their responsibilities generally In labor relations, as well as their specific role in 
the event of a strike. The topics which should be addressed are: ^ 

a. The role of the supervisory staff in distributing temporary restraining orders 
among employees, should the employer seek, and the court grant, an injunction 

V against the strike. ^ 

b. The right of the employer to dismiss illegal strikers. " 'r - 

c. The nature of illegal public sector strikes. ^ 

d. The limited help which striking employees canr expect from their union, x 

e. The penalties which strikers might experience as a result of the illegal strike. \ 

f. The specific duties that supervisors will assume in the event of a strike. » 
After all of the above points have been discussed, the management staff should be 

encouraged to discuss the same issues with rank and file employees assigned to them. 
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lU Make specific plans to hire temporory " 
workers to replace strikers 

The key to the strc^gy to breokio^ a labor strike is found in keeping the agency 
operating at the highest level of effectiveness possible under the clrcunr»stances of a 
strike. The key element in \his strategy is the availability of temporary employees to 
replace strikers. Although the need for such employees is greatly deternnined by the size 
of the management staff and the degree to which automation exists in the agency, the 
typical government oigency will need to make a special effort to seek out temporary 
employees to work during the strike. These temporary employees con be obtained from 
various sources, among which ore: 

a. In many strikes not all members of the bargaining unit will cooperate in the 
strike. Consequently, these loyal employees are a source of needed labor during 
the strike. By increasing their workday and rearranging their assignments, the 
effective work of thase employees can be increa^d considerably. 

b. In many public sector strikes, not all bargaining units will be on strike at once. 
^ In other words, although the custodians mpy be on strike, all other employees 

(clerks, secretaries, tradesmen, etc.) may remain on the job. Given such a 
situatibn, those who remain on the job can be used, to some extent, to absorb 
the work of those on strike. However, because those who remain on the job 
may also be union members or work under fixed job descriptions, there may be 
limited flexibility in assigning these workers to other jobs. 

c. In many strikes the employer may need to aggressively recruit temporat'y 
employees. Although some available workers might be unwilling to enter a 

. struck agency, there are alwoys some people who will cross a picket line. 
Housewives, applicants, college students, and the general public are all possible 
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sources of temporary help; *lh some coses, ;the employer may wish, to offer, 
.premium pay ;to attraGHhes?J potcod^^^ ^ V' 

Volunteers^ ,in. some. ex6ej>tl<^ul situations, mpy be available^;, jAj/hbugh 
volunteers may not. normally be available one). may not be the bfest type of. 
persons to have on 'the job, there tiow. been some instances when^ volwteers , 
have^helped oyt during a strike, espeplally in^public school strikes. 
In maW Public agencies there is a classification of employees referred to ds 

"paraprofessit^pl?." ^Fpr example, rnany public „ school districts- hjave 

■ ^ •• - > ' ' < • "'^ \ 

"instr^uctionaJ aideSv These are noncertifi^d or nondegreed employees wiiq 

assist the classroom teacher, but >^ho are not prirriarily'held occpuntable for 

actual pupil instruction. In the ,event*of a strikfe by school teqchers,^these qutes 

can provide a rich soOrce of help while the Regular teachei'S are absent.. 

Naturally, an aide who^'cdhtinues to >york ^luring ..a str'rke, ma)j encounter 

hostility from striking teachers, when they retufn to the ci<jtssrt>om. * However, 

that's one of. the prices that must be potd for keeping the public schools Qpen. 

In the event of a protracted ^trike,.the ennployer should consider thp viability of 

contracting out,. For exompje, in; the event of p stfike by custodial an^ 

maintenance personnel for a long perlpd, the agency should ciDnsider hiring a 

company from the private,,sector to. perf^rrtKessehtiot duties during the strike. 

la the private secto? q number^f industries havfe^ertter^dj'ntq.mutuahaid pactsj^ 

For,;e^«3mple, m<^ of the large interstate airlines haye elements to help eaCh; 

other out in the event o\ a stril^ qt ieost financlfllly. When .the state national 

guard is called in to collect.trost) and garbage during.a strijce by sanitdtipfi, 

workers, this, too, is a'form of > mutual aid pact, By.seeking help f^qm other. 

^government agencies, th6. struck dgency has ^e more source of^*emporar,y lielp 

to seev^^vliiroOgh.the period of the strike. • ' t.^ ' .T: <• 



h. , ^ plan fof replacing strikers could be complete, however, without considering 
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^ .C.^.vthe iise.^f. supervisory persopnel. This tactic has alread/.^)een discussed, but 
' . spme repetition is in Order. Every government agency has employees who are 
cbnsid^rech'managem^nt," and in most cases these persons are precluded from 
; collective bargaining, and con be expected to remain on the job during a strike* 
.Bjf, extending the work hours of these employees, by denying as many leave, 
. requests as possible, and by rearranging their duties, one supervisor^ can do the 
v^&rk of Several rank and file employees, at least for a short period of time.. 
' ^ Therefore, Jhe supervisory stqff should be looked to initially as managements 
.*'^'!chie^f^iid during a-strike. ; 



12. ' AMoke provision for obtaining 

i. f^pcessory supplies ' 

If , is. not uncommon among private industries accustomed to periodic labor strife to 
' ^^tpck up" fpc the period when they can no longer produce. For example, the steel 
jndy.5try will often produce ahead of demand, especially as major union contracts come up 
for rqiego'tiations. Such a procedure is^only common sense strategy, and all employers 
• threatened with^he possibility of a labor strike should carefully consider* ^their needs 
*dyring a strike^and follow through with appropriote preparatory measures. As a strike 
• becomes a reasonable possibility, the government agency should revieW Its needs for food, 
fuel, and other^fsupplies necessary to keep the agency running. By having such supplFes on 
hand during^ a strike, many problems are avoided, the major one being the crossing of 
picket Hhes by but^de private suppliers. » - 

13. Tdke specific precautions to sofe- 
quard doency personnel and property 

* . 

In'exfrerine situations a* labor strike con create the environment for damage to 
ogency property and hqfm to agency personnel through acts of sabotage and violence on 
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thje picket line.' The first step in safeguarding the agency during a Itftke.ls to inventory 
,the security needs of the qgency with regard to both property and personnel. As far as 
property end equipnnent are concerned, the agency should give special attention to 
^protecting crucial equipment* such as computers and data processors, telephone centers, 
power controls, energy sources, valve stations, transportation equipment, and any other 
equipment which if damaged would be a serious Impediment to the continued operation of 
the agency. 

In order to protect agency property, a number of actions should be taken: 
0. The local poljce should be contacted and told that a strike is likely. Represent- 
atlves of '^he agency and the police should meet to discuss their respective 
roles. Many police departments are aware of their responsibilities during a 
^trike and ,can be of considerable assistance to the agency, particularly when 
< , faced with disorderly p'fcket lines. 

b. The local fire; deportment should be contacted and alerted to the fact that a 
strike Is immmenfor that a strike is underway. 

c. Members of the supervisory staff should be assigned to guard entrances to 

* \ ' * 

agency property* In some /:ases, the number of entrances to agency buildings 

I, i 

should be reduced In ordej^better manage pedestrian traffic. 

d. Rdving patrols of supervisors, or others under special assignment, con be 
f delegated to periodically monitor condiiions on agency property, particularly 

vulnerable property and crucial equipment. * 

e. . When a strike is In progress, particularly if there is any threat, of sabotage, 

. extra lights should be turned on at night, especially outdoor lights. 
K in lQrge,4igsncies not alt employees are known to all members of the manage- 
• ment staff. There is always the possibility in large agencies that unauthorized 
pera^^s^th ill will against the agency will enter the employer's property. To, 
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minimize this risk, the strike committee should consider the possibility of 
issuing identification cards to persons who ore allowed to be on agency property 
during a strike. As a matter of fact, Identification cords are ^ften advisable on 
a routine basis, even without a strike. 

# 

*I4* Moke tentative plans to punish employees 

No lllegol public employee strike should be allowed to take place, without some«\ 
appropriate punishment for the employees. The punishment may be as slight as loss of pay 
for days on strike, or the punishment could be as great as loss of pay. Imposition of fines, 
loss of employment, and Incarceration. More than likely, however, the punishment for 
strikers (and their union) will be influenced by the final settlement to return to work. In 
any case, though, all types of punshment should be reviewed, among which are these: 

a. The least that an emplo)^ee shoold suffer for engaging in an Illegal strike s the 
loss of a da/s salary for each day on strike. One state has gone beyond this 
(New York) and requires that a public employee forfeit two days wages for each 
day on strike. Not only that, but the loss In wages is not deductible from the 
federal income tax payment of the employee! 

In f^ublic education, the issue of loss of pay is complicated by the fact. 
I that all states require that student^ be In school a minimum number" of days 

eafch year, say 180 days. When teachers go out on strike and the schools 
consequently are closed, reducing the school year to less than 180 days, most 
states require that the days be made up, thus guaranteeing the teacher at least 
J 80 days pay, regardless of how long the strike goes on. In the case of public 
'^hooi strikes, the local scjpool board should consult with its attorney and with 
the state superintendent of schools, in order to decide the issue of make-up 
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days. There is no one rule which the authors con offer which would be 
opplicoble to oil situations* 

4 

b. In a. number of public employee strikes, there have been dismissals of strikers, 

the most notorious such case of dismissals being that of the federal air 

controllers irr the summer of I98i. The dismissal of public employees for 

engaging in an" illegal strike can range from easy to difficult, if not impossible 
in some cases. In coses where public employees are working with no contract 

and there are no local or state restrictions on dismissals, the termination of an 

employee can be quite easy* However, where employees are protected by 

contracts and state tenure laws, as in the case of most public school .teachers, 

their dismissal ^^can be quite difficult* Regardless of the public employees 

involved, however, a public employer considering dismissal of its employees for 

striking should seek the advice of coryipetent legal counsel. For more 

information on this topic, the reader should consult the section in this book 

which discusses the legal aspects of punishing strikers* 

c. In addition to other strike penalties, the employer may wish to impose 
suspension from doty with a corresponding loss of pay, Agoin, however, legal 
counsel should be sought before such action is taken. 

d* A number of public employees can be empld^ed only as l<5hg as they possess 
son^l required certification, such as a nurse's certificate or a teacher's 
certificate. In such coses the employer may wish to conslder^etitioning the 
appropriate authority to revoke such certificates. This, is an extreme punish- 
ment, in that the employe^, could be deprived forever of making a living in his 
field of training. Therefore, revocation of such certificates should be at- 
tempted only in extreme situations. 
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e* Written reprimands can be another form of punishment. Such written repri- 
mands are normally placed jn the employee's permanent personnel jacket and 
serve notice that any repetition of the offense will result in harsher penalty. 

f. When prpbatlonary employees participate in a strike the employer should 
determine if their unexcused absence constitutes a break in probationary 
service. If thSfshould be the case, the employee would be required to re-serve 
the probationary period. 

g. In order to punish strikers and break up a group of troublemakers at the same 
time, the public employer should consider the viability of reassigning strikers to 
other jobs or transferring strikers to jobs at different locations. 

h. Under a number of state bargaining laws, as well as the executive order 
governing collective bargaining among federal employees, a union that partici- 
potes in an illegal strike can be decertified, which means that the union no 
longer represents the employees who went out on strike. As far as the union is 
concerned, such a move is an act of capital punishment; consequently, the union 
can be expected to respond accordingly. In any attempt by the employer to 
decertify the union, howevec, the employer should seek the assistance of 
competent legal counsel to be sure that the legal provisions for decertification 
are followed correctly. 

^ i. In a number of public employee strikes, the employer (or taxpayer in some 

Instances) has attempted to sue the striking union, as well as the individual 

employees who struck. Such suits generally arise from the fact that a strike 

not only deprives citizens of services which they pay for through taxes, but may 

in some instances result in actual damages. In a rAmber of strikes nonstriking 

employees have sued the Uiion responsible for the strike, as well as individual 
ft 

strikers, for injury sustained while trying to cross a picket line. In other coses, 
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the courts have Imposed fines on both the union and Its members. For a legal 
examination of this topic, the, reader should refer to the section in this book on 

0 ♦ 

the legal Tamlficatlons of public sector strikes. 

15. Develop special plans to hondle picketing 

Picketing consists of a union posting members at approaches to the work site for tlie 
purpose of observing and reporting thos^ who report to work and for the purpose of 
discouraging other workers from entering the workplace. Picketing is also used to 
demonstrate to the public the disputes which the unionized employees have with the 
employer. Picketing is an experience that most people are not accustomed to, and 
therefore sets into motion uncertain behavior ,on the part of those associated with 
picketing. As a result, conflicts often arise where picketing takes place, porticularty 
when workers attempt to cross a picket line. The crossing of a picket line is a primary 
threat to the union's strike strategy. Understandably, picketers might, under those 
conditions, become nrwre aggressive than they would In more normal situations. 

Whenever a strike takes place, management should assume that picketing will 
follow. Management should also assume that it should take sohie action in response to 

picketing to the continued operations of the agency. 

* — . 

a. Picketing should take place where it will do the least harm to the continued 
operation of the agency. Generaljy, this means that picketing will take place 
on public property around the employer'is property. Where public property is 
used, the picketers come under the jurisdiction of the local police. Where 
picketing Is allowed on .agency property, the employer and the police should 
.have clear understandings regarding who has jurisdiction In the event discipline 
ing of picketers is necessary. If a private police force is used to protect agency 
property, there should be a clear understanding of the powers of such a group. 

ErJc : • • ■ 17i . . 
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Where botHfRe local police end private police are involved, both should have 
face-to-face understandings regarding their respective roles* 

Frequently, picketefs >^lll engage in behavior which cannot be toleraft^, 
but a full arrest may be too extreme on act to carry out. In some such 
situoiions the police may wish to remove the culprit from the picketing ared 
and "take hin} in" foi; questioning. During the questioning, the picketer can be 
reasoned with in on effort tb^ correct his behavior. However, in cases where a 
picketer blatantly defies the law, prompt arrest is the only appropriate answer. 

In some coses, the employer and the union will have an agreement on how 
picketing -shall be copried out.. This Is not to suggest necessarily that 
-management should feel compelled to reach an agreement with the union on the 
mannerJn which the union will picket. If the union will not agree to reasonable 
requests of the employer that picketing be carried out peacefully, then 
management should take appropriate steps to counter the unacceptable actions 
of the picketers. 

Supreme effort should be made to avoid confrontations of cjiy type on the 
picket line.. Nonstriking employees should stay away from strikers. Supervisors 
' should not allow themselves to be baited by comments from strikers. Managers 
should not attempt to "fap" with picketers. In other words, no action should be 
allowed to take place wKich might provide grounds for an acrimonious evfent. 
Special care should be taken where vehicle traffic is near picketers, especially 
ifvehicles are used to cross a picket line irv order to enter the place of work. 
Thiskis where "accidents" occur* most often. That's why it is Important to find a 
way to get people Into the agency without crossing a picket line, 
irrespective of whether people enter the place of work by foot or by vehicle, « 
"clear path'.' must be kept open, if a picket lipe is in the way. If nonstrikers 

(- ■ . ■ ' • . ■ - ■ 
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cannot enter the work site without abrosjon with picketers, then careful 
consideration should be given to olternotive strategics. THe authors ore 
reminded of one particularly violent strike ogdinst one of the nation's largest 
newspapers, where the owners were taken to and from their, newspaper building 
roof by helicopter, because It was Impossible to enter the building otherwise 
without the clear donger of bodily harm. In some strikes it is advisable to have 
available workers assemble ot a locatidn removed from their place of work, 
where they con be transported in a bus through the picket line. Often^the 
police can<issist m this maneuver. 

A camera which InstantFy self-deVe1ops Its film can be useful during a strike, 
particularly on the picket Wri^ or where violence and sabotage has taken place. 
If a regular camera is used, it Is difficult to oss^iate the picture which is 
eventually developed with the event in question. With an instant camera,*the 
photographer can write on tl;ie back of the developed picture exactly what took 

. - ^ . -^-^ ^ 

place and who the persons are in the picture. Such pictures can be valuably 
^evidence should the strJKe end up in couri. Pertlbns taking such pictures, 
however, shbuldttMt^rn^^ that picture taking on_a picket line might incite 
hgstiie action by picketers. Therefore, appropriate evdsive tactics shouljd be 
eitiployed to mlnim!"2e theTjsk ofa confrontation. ' • 
Whea Qn Injunction agajn^t a strike is requested and grantees the serving of 
temporary restraining orders will'^be necessary, but in some cases, the officials 
of the union cannot be located In order to serve the orders, (n such a cose, 

^--^ ' ' it * * ' ^ ^ — " 

quantities of the temporary restraining orders may be served among picketers. 

Exactly who does this, and how, should be a subject of clear under^fondjhg 

between the employer, its legal counsel, and those who serve the orders. 
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g. In the event that improper action takes place on the picket line or acts of , 
^ * vicrtence and sabotage are perpetrated, there may be witnesses to such acts. In 
such coses, an immediate written deposition may be called for. A deposition Is ' 
o form of an "affidavit" or "oath»" Specifically, howdver, a. deposition is the 
. testimony of a witness taken upon Interrogatories, reduced to writing, duly 
authenticoted, and intended for use in court at o later date. Without such 
documentoTion testimony before h court may be'less credible. 

16. Keep o log of strike activities » 

When a strike occurs, careful records should be kept of all events associated with 
the strike. This should be done for several reasons: 

a. The agency may face another strike by the same group or q different group 
again in the future. This record of events will help prepare for the next strike. 

b. The strike may end up to" be a dispute in cdurt, and in that event, o detailed 
written documentation of the strike shoulcl help the employer win its case. 

c. The strike log provides a source of information for the management team to 
handle other emergencies. 

d. All strikes end eventually, and as effort^ are made to end the strike, a detailed 
record of the union's activities is helpful in defining the terms for settling the 
strike. 

Generally speaking, the strike log should be a running daily summary^ of all 
. significant ev^s which transpire during the stride and should be accompanied by thfe 
f^ollowing documentation: , _ 

Ot A copy of each deposition taken, during the strike. Depositions have been 
discussed, earlier in this chapter. 
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b. Written eye witness accounts of signi^ont events which took place during the 

strike, such as violence on the picket line. ; 
c* Copies of photographs which have been taken relative to the strike. . 

d. Attendance records of employees. These records will be necessary to documer^t 
the absences of stnjkers.* ' ' 

e. Press clippings. Public empfoyee strikes are usually covered carefyliy by the 
press. Ntot only will these clippings be of use td^ the strifjie Idg^^t they will 
provide information iibpurWhaf the union is doing, that ^ould otherwise be 
known. Surprisingly, the union will often reveal vital Information* to t^je pres* 
which it would not reveaj to the employer. ^ \ 

f. Copies of all correspondence related to the .strike. All types of written 
correspondence take pjace during a strike: letters to the court, .comnjunica- 
tions to the union, letters to employees, memoranda to supervisor$, etc. All of 
these documents shbuld be retained as a pdrt of the ^trike record. ^ 

. g. Telephone calls. During a strike crucial information is exchanged by telephone. 
A summary of what was xommunlcated in these telephone calls should, be 

retained. • - . 

h. During a strike various types of meetings will be held: nneetings with the uhion, 

meetings with the attorney, meetings witli the governing body, etc. ^Minutes of 

* . .* " ♦ 

oil of these meetings should be made a part of the strike log. v'^ 

* * 

.!7. Make specific provision for ho^to handle >; 

employee benefits during the strike . ' i> . 

To the extent administratively and. legally possible, all benefits \WKitso»ver which , 

accrue from .one's employment should Be discontinued during a strike. Use*^ of Jea\^, 

** 

-accumulation of leave, payment of all Insurance premiums, payroll deductions, accumulo-. . 
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tion of probationary credit, and payment of wqges are all examples of benefits which 
should cease the moment that a public employee engages in an illegal strike. 

a. Insurance coverage. Many public employers make full or partial payment 
toward premiums on various employee insurance policies, such as rhedical 
insurance, disability insurance, pension funds, dental insurance, life insurance, 
etc. To the extent possible all such premium payments should cease as soon as 
a strike takes place. Where premiums are paid in advance, as is usually the 
case, the emptoyer*s attorney should be asked to determine if payment on any 
such policies can be denied while an employee is absent wFthotrt approval 
engaging in an illegal strike. If this is not possible, then the employer should 
refuse to pay any such premiums on the net payroll for a period equal to the 
number of days the employees were on strike. Although many employers do not 
examine their various employee insurance plans from the standpoint of what to 
do during a strike until a strike occurs, the authors are suggesting , that all 
employers engaged in collective bargaining look at their insurance programs 
now. To the extent possible, provision should be made in these j^p^oms to 
assure that no benefits will be paid to any employee engaged in o strike. ^ 
, b. Payroll deductions. Many public employers will provide payroll deductions for 
various employee welfare programs, even though the employer does not 
contribute. For example, employee credit unions are frequently sj|)|>orted by 
an employer by providing payroll deduction for credit gnioa members* In' the 
event of a strike all such deductions Should be terminated for strikers^ 

c. Annual leaver to the extent possible, all annual leave should be defied to all 

' " ^ * ' V - * 

employees in the bargaining unit which is engaging in the strike. Furthermore, 

all accumulation of leave should cease during the strike. In the case of 

employees who^ were on approved vacation ledve when the strike began, an 
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individuol determination will need to be made. In the event of persons who 
were scheduled for q>proved leave during th? strike, with minor exceptions, 
the$e persons should hove their leoves cancel ted.' 

Sick leave. Similarly, sick leave should no^ be granted during the strike, nor 

should sick leave accumulation be granted. However, sick leave payments con 

be given to the employee who was on Qp|>roved sick leave before the strike 

began, if on approved physician's certification Is presen^. 

Other leaver. To the exteni administratively possible and legally permissible, 

all other leaves ^uld be denied during '^he strike. Personal leave, business 

leave, bereavement leave, emergency leave,* etc. ore all examples of such 

leaves that should be voided. Dis^abiJity leave and benefits ^hould'be denied to 

V. ' ' ' 

ony striker injured on the picket line. Where issues of ledve cannot be resolved 

on a blanket basis and there are indivrdyql, problems, each of these individuol 

problems should be handled on its individual merPts. « ' ' 
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CHAPTER XV 

COMMUNICATIONS DURING THE STRIKE J 

Many public employee strikes are not settled at the bargaining table; they are 
settled in the arena of puWic opinion. In government labor strikes, where there is 
considerable public Involvement (e.g., public school, air controllers, police, fire, etc.), the 
union and the employer become locked in a struggle over who shall have the support of the 
public and the power structure surrounding the porticufar government operation. 
Consequently, communications during a strike become decisive, in that only through 
corTHTiunications can the employer hope to rally public support for its position on the 
issues, which caused ^he strike. 

B-U^" effective communications during a strike are also Important In order to keep the 
agency operpting during the strike. Without a good communications network within the 
agency, there is the likelihood that the workforce which remains on the job during a strike 
canno"^ be managed sufficiently well to keSp the agency functioning. Following are some 



suggestions of ^r^oven practicality which should provide good communications (internally 
and externally) during a strike by teachers and other government employees. 

a. Announce the employees and the public that the agency wilt continue to 
operate at the maximum level possible during the, strike. The announcement 
shouJd rtiake it clear that any legal limit will be sought to keep the agency 
opeifotirfg during the strike, even if only at a minimal eniergency level. It is 
inri|>oftant thqtJhts announcement be persuasive. Especially, the striking 
enriployefes should have no doubt^about the agency's will and ability to continue 
" operations. This announcement should also make it clear that there will be no 

substantive ajrffcessions on matters in dispute and that no striker will go 



unpunished. The aufh^S^ helped in the preparation of one such announcement 

' •'^ ^.'/ 
» \ 
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t > ' ' ' ' 

/hich was particularly 'dramatic* The announcement that qperations would 
itinue was made by the supermfendent of schools outside of a classroom 
where the teacher was^ strike* After a very convincing announcement that 
^ school^ would remain open^o maWer what, the superintendent turned from the 
^/^cameras did entered the classroom'^ to serve ds a substitute" teacher. The 

C • ' 

example he set gave great /encouragement to others who wanted to keep schools 
open. Incidentally^ the schools remaine^l open in that case and thewrike 
qoMa^)sed. 

• -^.Sct up a strilce commurtlcctlons center. In order to help assure that all 
necessary communications. will take place during a strike, a room near the" 
ogency headqyarter$ should ^ appropriately prepared. This communications 
center should have J provisions for the follpwing: ^ , ' 

* Provision must be made to dy^licote written communications. Ideally, 

this meajis thot'ithere shoOld be an instant copier fof smqil runs ne^eded 

. * immediately. Tor lorger quantities, an industrial type printer is better, 

.\ • ' ' * • 

but it must be kept JnVmind that the^'per^net who operate<> such 

• ' . ' *■ ' 

eqoipment may be on strike. If all e]<e fails, however, private pYintin^^ 

can be contracte^d for. 

* Several "hot lines" should be il^stalled. These are special telephone lines 
^ which give out a recorded message when a certain* nunf>ber is celled. 



These hot lines are very helpful in res erv i ng other telephone lirfes for 
individual communicdtlons. The hot line message should be any infor- 

' ( ' • ■ • ■ ♦ • 

motion which the agency feels would be helpful to, those seekmg inform- 
atioo on th^ status of the strike dnd the services of the agency. ' 
In some strike cases, the agency, may find itlnecessafy to have installed a 
few extra telephone lines for the duration of the strike. These nurtnbers 



can 'be publicized through th© media* However, th^ agency should 
.consider dt feast one or several "private" numbers which are known only 
to speljfc^d persons^ , such as members of the strike committee, the 
governlng^^l^ etc. These secret numbers .assure* communications 
between members of top mcnagemeht no rtiatter how heavy traffic 
becomes on the other telephone lines. The authors were involved in one 
particulorly. effective union tactic where striking teachers kept all school 
telephone lines busy continuously to keep the school administrators from 
. contacting needed substitute teachers. Since no other provisions had been 
made for .telephone calls, management faced g serious obstacle in that 
instance. In some cases, management may wish to consider the establish- 
ment of a telephone chgin. In this way vital messages can be communis 
cated to a specif ied audience quickly. • 

In particularly complex strikes which re^JtJire found-the-clock counter 
measures, the agency should consider providing for 6leeping arrangements 
JO the commij^j^^^s center ♦ ' , * . . ^ \* 1 

5ince. telephones may fail due to tactics employed by t^e union, otLer I 
means .of CQmmijnications shoujld be considered. Two-way radios can be 
used not only for direct communications, but they coi^^teo be used to 
contact available telephone out^ets^* In the event of tot^ breakdown in 
\ communications, "runners" can be'^fteU to carry messages where needed." 
The commum'cptions center should have access to all information needed 



In order to communicate with any source relative to\the strike. Such 
inform^ion should include names and dtklresses of emplbyees, their 
telephone humbers,«»rwbere the press can be reached at all times, the 
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constant whereabouts of aH persons vital to managing the strike, the 

♦ 

location of the union leaders, etc. 
* Naturally, tbe communications center should be adequately equipped wftlj 

typewritc^rs, dictaphones, desks, collators, tobies, offide supplies, etc. 
Appoint only one nnedia spokesperson. Just as there should be only one 
exclusive spokesperson in nfegotiations, there ^should be only one exclusive 
spokesperson for management during the strik|. All other members of the 
management team, including members of the governing body, should be required 
to make no statement to the prejss. And, it should be made clear that anyone 
who violates this rule is not speaking for the agency. To the extent possible, 
the spokesperson should be someone who has Some expertise in dealing with the 
media. 

Minimize the use of threats. Granted, employees must understand that they 
will not go unpunished as a result of their illegal strike agoinst the public 
employer. ^^bWever, communications during^ the strike should not dwell on 
threats against the employees* To the extent possible, ^ony criticisrar of 
employees -should be directed toward tKejr union, in on aMempt to keep the 
pressure on the uAion and its leaders. In almost all public sector strikes, the 
employees will return to the job, and the parties should have as few unplepsant 

* * ; 

/ feelings about each Other OS ^possible. 
There should be a cleor explanotion of the employer's position. Whoever on 
impasse is reached in negotiations,* the enlfloyer should attempt to clear^ the 
table of any positions which are not publicly "defensible. Otherwise, ^ the 
employerJs attempt to enlist the support of the putjlic will be uhdermined. This 

^ fundomentqrrule Is even more iftiportant when there is a strike. Npt only must 
the public employer hove a reasonable position on the various strike issues, But 
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the employer must convey its position effectively to the public end the power 
structure surrounding the public agency. Background briefings, news con- 
ferences, letters to potrons, advertisements, mass ^meetings, etc. all can be 
used to explain clearly why the employer will not, acquiesce to the union^s 
demands. * - 

f. Issue ultimatums witji caution. Although strikers mUst not be allowed to go 
^ unpunished when they strike, the employer should use caution in issuing an 
immutable ultimatum. Chances are, the employer is better off to leave some 
room for face-saving on the part of the ^'^H;^^^^^^^^^^ is to order 

its> members bock to work, the union must hdve a little something to convince 
the workers that their sacrifice was worth it. • 

I. Suggestions for working with the press 

Since the media plays a vital role in communicating rhonogement's position during 
the strike, here are some useful suggestions for working w;ith the press: 

d. * Try not to have a "press cohfcrcnce." A press conference is supposed: to be on 
opportunity for the press to engage in conference with the person who called 
the conference. This means that the press should be allowed to raise dny 
question or anyjssue and expect an honest dnd full response. Th^TfrdDble with 
press conferences is that they con easily get out of control. Most rc:>qrters ore 
. ^ quite adept at intimidating Spokesper^ns, especially if they are inexperienoftd. 
Rather than have a press conference, simply issue the information /which '4s 
desired for release and answer questions only^ob^t that information, 
b. Have p press releose only when there is lnfH)ortacit news. In order for the media 
to respond with interest tb monagenhent news releases, each news release must 
hove something. newsworthy In thei;n. An announcement that management is 
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opposed to the^trike would be useless to the press; however, on announcement 
that on injunction is being sought to stop the strike would be of great interest 
to the media. 

c. Do not play favorites. Some employers have tried to play the press by being 
more helpful to one newspaper than OiOther. This is a mistake, because the 
unfavored newspaper will surely Jjjpbork upon a campaign to embarrass the 
employer for its actions. Therefore, treat all media representatives equitably. 

d. Appreciate media deadlines. Reporters have their rigid deadlines to meet. The 
employer can be very helpful to the press by recognizing these deadlines and 
timing releases in a manner helpful to the reporters. 

e. Do not attempt to "use** the press. Some naive public officials seem 4o believe 
that the press was established to help government propagandize the public, A 
government agency which distorts information in order to get its f>oint across 
can expect eventually to be trapped by its own lies. If the employer cannot be 

4 

( . « 4 

honest about an issue, then the employer should have nothing to say. 

fl There are no "off-the-recorrf* comments. Some officials seem to think that 
they can establish special ropport with reporters by confiding in them. That is 
a mistake. Anything which anybody says to a reporter should be assumed to be 
information which will be reported. 

g; Don't say "No comment." There are many questions from reporters which 
cannot and should not be answered, but there are better answers than "No 
comment." The best way to handle such a response is to explain why the 
spokesman is not at liberty to give a more. thorough response. But almost any 
^omment is better thori "No comment." 

h. Respond promptly. When a message is left that the media is trying 
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to reach 



management's spokesperson, there should be o response as soon as possible; 
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otherwise, the reporter will seek other sources to obtain the needed infor- 
nnotion. Should the reporter contact someone who is not authorized to 
comnnent on the strike, that person should offer to put the reporter in contact 
with the proper person who is authorized to speak on the nnatter, ^ 
Background briefings ore helpful— sometirnes. Sometimes strike issues are very 
complicated, and the press may not adequately understand the issues, and, os^ 
result, report incorrect interpretations to the public. In such coses, the 
employer may wish to consider a "background briefing" session for the press. 
The purpose of such a briefing is to help the media understand the background 
of the issues which caused the strike. The danger of such a meeting, however, 
is that the reporters may take over and get into n\atters not contemplated by 
management. • 

Keep the press out of negotiations. Except for a few states, labor negotiations 
can be conducted in private sessions. This rule should not be broken if 
negotiations continue during tiie strike. No worse mistake con be made than to 
open negotiations sessions to the press, especially when relationships are tense 
between the parties. 

Don't use jargon. Every special field of endeavor seems to have special 
language indigenous to that field. Such language is referred to as "jqrgon." 
Jargon is technical terminology or characteristic idiomatic speech of a 
.specialized activity. To the average lay person such language is often'obscure 
in meaning and pretentious; therefore, jargon should be avoided. All press 
releases should be phrased in language which is easily understood by the typical 
person on the street* - i 

Attributions are Innportant. Reporters do not like to deal with "unnamed 
sources" or on "agency spokesperson." Reporters 'understandably wont the 
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name, rank, and serial number of persons releasing information. By knowing 
exoctly who said whdt, the news release carries much more credibility. 
Incidentally, be sure that all names and titles are spelled correctly. 

m. Keep your team informed. Members of the management team, especially those 
on the strike committee, should not have to read the local newspaper in order 
to find out what the employer is doing about the strike. Consequently, all 
pertinent members of the management team should be informed of all infor- 
mation released to the public, preferably as far in advance of the release as 
possible. The authors remember one especially trying situation where after an 
all night impasse session in a hotel and being on the verge of a settlement, the 
morning newspaper was brought into the room where we were ready to reach 
agreement. The he.adlines carried a statement by the* chairman of the 
governing body stating that no further concessions would *be approved. 
Obviously, there was no agreement that morning. 

*n. Don't be on the defensive. The press should be viewed as a valuable aid in 
resolving a strike, rather than q hindrance. Consequently, the spokesperson for 
management should not feel threatened by the media representatives and 
recognize that their questions are an expression of a sincere attempt to 
perform an important job.. 

o. Avoid editorial comments. Although the press presents a temptation to 
editorialize about the strike, press releases should be used to release facts and 
rjot opinipns. Leave the editoriofs to the newspaper owner and editor. . 

p. Exchange telephone numb<Hrs.^ During a strike, news does not deveijpp just 
during business hours. Therefore, both the s^jokesperson for the employer and 
members oMhe press should exchange telepone numbers where they can be 
' reached at aU times. ' • ' <s ^ 
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2. Suggestions for preporinq press releases ^ . 

The chances of a press release being used as submitted are increased if the release, 
IS prepared in the accepted manner. Here are some suggestions: ^ 

a. Type the release on standard 8fe x 1 1 white paper.^ 

b. Leave the top third of the page blank, except for information describing the 
source, such as name and address of th6 organization releasing the information, 
the author's name, title and telephone number where he may be reached. 

c. Double space all text. 

d. End each page with a complete paragraph. This helps the editor prepare the 
story for print. 

e. Make the release short and to the point. If more than one page is needed, type 
"More" at the bottom of the page. 

f. At the end of the release use one of these signs to indicate that there is no 
more to the release: //////, XXX, or 

g. Use wide margins.$o the editor can make notations. 

h. Identify every person named in' the release', spelling all names and titles 
correctly. 

i* Avoid ad^ctives.' Just stick to the facts, , . : ^ 



CHAPTER XVI 
ENDING THE STRIKE 

^ ' ' . 

if 

There pever has been a public sector strike which has started that has not ended. 
They all end eventually, and they end as the result of a number of factors: ^ 

o. Sometimes the parties continue to negotiate during the strik^with the result 
that the parties find grounds upon which to setfle. "\ > ' ^ 

b. Mediation r^y be employed tQ hdp resolve; the^^^^ - ' 

c. Crfct finding mwbe used.Jo encoura§e the panties to reach agreement, 

d. Interest arbitration (discussed preylouKly in this book) may be ogreed to, 
between the parties.- ' 

e. A court order may end the, Strike (but it may not en;d,the'*dispate). . . : 

f • Public pressure may force the-parties to make needed concessions. 

• . ' • .• ♦ 

g. Legal, economic^ and psychologicdl pressures whiph dccQmp^njj, o strike frioy 

force the parties to make needed concesisibhs to each otKfer; ' ^ \ 

L * The agreement to gettfe . ■ > * . » , . * 

Before the strike epds, .the urtion mpy raise ci'oUmber of questions reg|ardinj|J|. the*, 
terms for returning to work. This css^jrhes that t^e iubsfaritivjfe Issues whiC*h caused the! 
strike to begin with have been resolved. Quite often before the union will order its 
members back to work, the uniph wiM* moke d nvr^t of dehiands, and state that tfje 
results of such demands. should t)e included in theJabor cpntrqct. \f management is willing 
to discuss the terms for settlirjg .the>trike, management shoutc^emond that any terms for 
settling the strike be included ift a separate (^eement. Before it will order its ^incibers 
back to work, the uniofiunqy demand that: , * • ^ • > v 

a. Thece be full amnesty for cill strikers. . ^ .. . . 
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b. No entries regarding the strike will be pktced in the employee's personnel .file*. 
^* c. There will be no rnention of t{ne strike in the employee's evaluation. 

d. There will be.no salary loss. * ' * 

e. The>eWi 1 1 1^ no reprisals^ 

f . . All beneVrS^il I be restored. 

In response to these demands the employer may maintain that: 
a. There. will be no use of the 'term "amnesty," but the conditions for return to 
work will be entitled, "Return To Work Agreement." 
. b. There will be no restoration of pay jost as a result oi the strike. 

c. There will be a loss in qU applicable benefits equivalent to the time lost during 
th^ strike. , • . . ' * 

d. No grievances will be lodged as a result of the strike. 

e. All l^gal suits by. the uni9rragainst the employer will be withdrawn. 

'* '\ • ' . * \ 

f. A specific return date' will be-designated. ^ • ^ • 

g. There will he no reprisals by the.ynion or its members agains^t any unit member 

■* • . « 

'/ ' who dic^not porticipote in the strike^ - * ^ 

. , Because the strike itsfelf introduces. these new disputes, fhe 5nd of the strike can 

introduce .cofitinued strike, unless tliie terms of the strike'settlement have been developed 

and writ teg with. the full understanding of both parties. No strike should Be perr^itted to 

jend,. unless the foUowjhg subjects have b^^en considered and put into a written agreement 

wherfe appHcabfe " . / . * 

. . q*. The finaragrej^ment on- th^^iifsues which caused the strike to begin with. For 

exacrt'ple^ jf. a dispute qver -salary caused the strike, what is the salary which has 

. , .: £i(?en. agreed toP" If thefe wds more than one issue which caused the strike, eqch 

. V of thesi.issQes must be final^y^ resolved. If the resolution of any of these 
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disputes involved referring them for ft^rther study, or some other deferring 
action, the terms of such actions should be spelled out clearly. 
\\ there are any pending legal suits between tKe parties, there should be an 
agreement as to their future status. In some cases, the appropriate actioru 
mIgHt be to terminate all such suits. 

The terms for resumption of operations must be spelled out clearly. An exact 
date dhd time, for the return of all st/ikers must be specified. The manner by 

whfch employees are to be notified should be agreed to t?etween the urifon tind 

»« * . , 

the employer. 

If the union has requested pay or benefits for any period during the strike, this 
request must be resolved in writing along with all other issues covered in the 

; return^ tx>- work agreement. . ^ . 

. The porties should agree that neither wljl engage in reprisals. Although such an 
ogreeme^pt could take many forms, hera is a sample: "The Union agrees that 
neither it nor its raenrtbers will take any action, di/ectly jor indirectly, against 

any employee or person f9r non-porticrpation in the strike end strike-related 

* • * * 

xictivities, and Will actively seek t*Q discourage any actions ogainst such people. 

This no-;*eprisal clause shall, Fn no way, preclude the wi*thfi6)din^ of! direct and 

indirect com'pensatiort f or non-perf ormancfe of service during the strike. .Nor 

shall this clause apply to management employees or t.ochy legal action against. 

employees who committed acts of sabotage, vjolence^ or violations of the low." 

' ' ■ ^ ^ ' ' / ' . ' 

- ; * ' ' ' 

, ' • • ^ * ' ^ . *• . 
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1. After the strike 

^ In pjpnning for the employees to return to their jobs after the strike, a number of 
^N^points need to be considered in advance: 

a. Hearings may be necessary. Strikes raise many questions which are never faced 
by a government agency unless it experiences a strike by its employees. 
Although as many as possible of mese questions should be resolved in the 
"Agreement To Return To Wcirk," there are bound to be individual questions 
about individual employees which con be answered only on their individual 
merits. In such instances, each case must^ be examined separately. For 
example: Was John Doe, actually sick at the beginning of the strike, or was he 
on strike? Was Jane Smith forceably kept from returning to work by the union? 
Questions such as these must be dealt with on an individual basis. 

b. Keep strikers separate from nonstrikers. When it is agreed that strikers are.to 
return to work at a specific time,* every effort should be made to minimize 
contact between those who went on strike and those who replaced them. 
Otherwise, the return to work may turn out to be a fr.ee-for-all. 

c. Do not hold reconciliation meetings. Before the striking employees return to 

: work^sgperyj.sors ;^hpMl<i.b0,;*^a;neAAOvt.to. hpJdmeetir^gs in an attempt to bring 

* 

strikers and nonstrikers toge^er. Such reconciliation meetings almost always 
fail, if not making the return to work even worse than it otherwise wpuld have 
'been. ^ * ^ 

.• ■. . > • ' - 

d. Do not discriminate. Once it has been decided how strikers shall be punished, 
that should be the end of such discrimination between strikers and nonstrikers. 
Continued harassment of employees who struck will simply lead to grievances, 
strife, and maybe another strike Iqter. 
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Prepare a joirit press release. Ideally, when the strike is over, the parties 
should issue a press release mutually agreed to. This approach to ending the 
strike minimizes misunderstandings, and, conveys to the employees and the 
public that the parties have reached o final agreement. 

hJotify employees of strike settlement terms.* To avoid confusion among rank 
and file employees as to what is expected upon their return, management should 
draw up a clear communication specifying exactly the. terms of the strike 
settlement. For those employees who have questions, they should be given the 
name of the person to coi*^tact for assistance. 

Deal with reprisals qtlickly. Should there be ac^s 'of reprisals against 
nonstriking employees by the union or other employees, swift and strong 
corrective measures should be taken. In other words, management should treat 
reprisals in the same manner as it would treat any other inf:(;action of agency 
regulations. 

HoW a post-strike strategy sessj^. Once tj^e strike is. over andUhe employees 
are hocH to their normal routine, the dhief executive should convene the strike 
'committee and instruct it to analyze the strike^^ome of the cfu^ 
the committee shouJd attempt to onsw^er are: - LsJ 



stions which 



What caused the strike? 
What could management have done t6 remove the causes of the strike? 
What weaknesses existed in the strike plan? 
What changes need to be made? 

What contingencies orose for which management was not prepared? 

What lessons were learned from the strike? 

»» 

What recomrhendations should be made for future labor relations? 



APPENDIX 



ELEMENTS OF STRIKE CONTINGENCY AND RESOLUTION PLANS 



Despite all the positive steps management may tai<*ej; the distinct possibility exists that 
strikes or other militant group actions may occur. Because of this possibility management 
must be prepared. Management should develop a strike contingency plap in orde^ to be 
able to carry out the following: 

• To meet such commitments as: 

Providing uninterrupted service to the public. ' ^ 

— Assuring availability of supplies and materials. 
Continuing jobs performed by contractors. 

— Establishing ultimate limits to which the agency can go, using its own 

resources, to assure continual service. x * 

« 

To maintain security (plant, personnel, equipment). ^ 

To meet maintenance requirements. * * » 

To assure that the rights of employees who work during the strike are maintained. 

To maintain effective communication throughout the organization. * ' , 

Td* assure that appropriate legal action can be taken. \ ' v . 

To maintain public protection and safety. Protection of managers, working * 
' employees and agency property. 

^ T6 establish critical needs and their priorities. ^ 

^ PREPARATIONS BEFORE THE STRIKE OCCURS 



Develop training programs to instruct key people in the techniques needed to man 
production operations, the legal rights of the employees during strikes, and pther 
pertinent matters. 

Prepare a strike plan showing the who, what, when, where, and how of organiza- 
tional activity in the period prior to the job action. ^ * 

Select *the communication channels with managers ahd non-striking employees. 

Select the means artd met|iods of communicating with Employees prior to the job 
action, during the job action, and after the job action. . ^ 



'Document No. RN IV-6, U.S. Ci>^ Service Commission (now Office of Personnel 
Management), Bureau of Training, Labof Relations Training, Washington, D.C. 204 1>5. 
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Determine the extent and nature ofjthe information needed in decision making and 
fommunication processes. This is>xploratory for time changes both the and 



quantity of information desired. 

Evaluate the union or community Qfo^JP^^"^ j^*^ j®°^®'"f^'P\J^'^.^"'^, P*^^ 
financial, leadership, and organizational * 
group's ability to resist ag^cy demands. 



financial, leadership, and organizational strengths to analyze^the unions or other 
Appraise key people in managerial ranks to determine whbvCflP and will perform 



specific tasks during job actions 
Explore the use of temporary employees. 

/5etermine the availability of assistance from nearby cities and agencies. 
Inestigate the possibility of contracting out to continue services. 
Determine steps to assure delivery of essential supplies and materials. 
Establish position on continuation of work by contractors. 

Develop initial relationships with various news media to fefel out their general 
position and to suggest ways of overcoming negative reactions. 

Consider the following methods of communication and how they might be utilized^ 
^durinq a strike: direct letters to homes, agency meetings with taxpayers, press 
releases, press conferences, community telephone "hotline" or "rumor control 
center. 

Develop a timetable for actions during the course of a strike. 

Announce, in advance, agency policies with respect to strikes. 

Establish a-\:limate for effective labor relations so that strikes can be avoided. 

THE CONTINGENCY PLAN AND ITS IMPLEAAENTATION 

Carrying On Services 

Determine whether services should be carried on or not, depending on the nature of 
the strike. 

» 

Determine essential jobs and work that has to be done. 
Determine deployment of non-striking employees and supervisors. 
Initiate procedures for enlisting outside employees if necessary. 
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THE NEGOTIATING TEAM 

Determine actions of negpiiation team during the strike. 
Determine whether negotiations will continue during the strike. 
Determine use of mediato/s and* fact finders. 

COMMUNICATIONS WITH THE PUBLIC OR PUBLIC RELATIONS 

Determine how much and what information will be released. 

Decide how to present the management story in the best way. 

Establish public information officer as sole contact on agency position. 

Make sure all community leaders are aware of the issues and the agency's position 
on the issues. \ 

Make sure that taxpayers and community leaders are kept up to date on the strike. 

INTERNAL COMMUNICATIONS 

Keep the "management team" informed. 
Provide mechanisms for feedback. 
Present a unified front. 

EMPLOYEE COMMUNICATIONS (PERSUASION) . 

Make sure aH employees know the issues in dispute and management's side of the 
issues. y 

Make sure all employees know the agency's position in regard to refusal to provide 
services. 

Make sure all employees know they risk disciplinary action if they violate the law, 
or agency rules or regulations. ^ 



( 
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SECURITY 



Provide police protection against possible violence on the picket lines or against 
ennployees crossing picket lines. <, 

Provide protective measures for workers and equipmenrt in the field. 
Provide security for police-fire conomunications. 



Determine who will be admitted: employees, newsmen, union officials, etc. 
Determine the means of identification to be used, vx M 



Determine when pay policies relating to the strike should be announced. 

Determine whether strikers will be allowed to charge strike time tp vaco*ion or sick 



Provide for payment for work done before the sfrike began. 

Set up methods for determining who is sick and who is on strike. 

Establish a policy on non-striking employees who will not cross d picket line. 

Determioe whether there will be overtime or other premium pay for non-strikers 
who carry on services. 

« 

Determine what legal steps will be taken, if any. 
Explore possible use of injunction and its possible ramifications. 
Determine action relative to strikers who violate strike orders. 
Determine penalties, if any, for strikers. 

Make a file of all statements by employee organizatioQ l^igjers mentioning with- 
drawal of services, with time, dates, witnesses, and a writ^^^J^^^^ statement. 

If a temporary restraining order is granted, notify as many of the striking employees 
OS possible, especially the employee organization's leaders, that the strike has been 
enjoined and that they are required tp return to work. Make a file of all 5uch 



ADMISSION TO AGENCY PREMISES 




PAY POLICES 



leave. 




employees contacted, setting forth who was contacted, by whom contact wos made 
and at what time the contact was made. 

Make a file of all actiyities which are disruptive in nature. 

SPECIAL PRpBLEMS 
» 

Racial overtones. 
Community implications. 

Maintaining communications with union leadership. ^ " • 

'. ^ 

Variables Impacting on The Resolution of the Job Action y 
^ Intro-Organizational Voriobles i 

To what extent are management personnel available with the skills to operate the 
facilities and equipment? 

How many employees can be transferred from other departments not affected by 
the strike? 

Is there adequate security from threats, harassment and violence . provided to 
Working employees, volunteers, end the public? 

What is the impact of the strike on non-striking employees inside and outsidef#he 
bargaining unit? ^ ^ « 

/ 

' Legal Variables 

What penalties are available to impose on the union or striking employees? 
What are the procedures for instituting these legal sanctions? 
How enforceable are these penalties? 
Or, how do you enforce these penalties? 

Labor Market Variobles 

What is ti0*availability of replacement labor in the local labor market? 
Is the local replacement labor willing to cross a picket tine? 




Community Group arid Union Voriobies 

« 

What is the union or community group's motivation for going to o strike or job 
action? For example, is it to show strength, to achieve legitimate gains, to save 
face, etc.? 

What is the percentage of union or community group membership or support in the 
total work force and what impact does this exert on worker attitudes? 

What are the financial resources of the local union or the community group involved 
in the job action? / 

What can be the expected support of other unions or groups? 

What is the ability of the leaders involved in the job action? 

* 

What is the overall ability of the organization to maintain a long-term strike? 

What is the ability of the organization to change the agency's position by community 
pressure? | 

Inter-Organizatiftnal Variables 

Can replacement labor be acquired without p^cipitating violence and emotion? 

Can members of the bargaining unit be induced to cross the picket lipe without 
precipitating violence and emotion? * 

How effective will legal sanctions be on the union or community group? 

Will the imposition of any combination of the above th?\Se factors have a deleterious 
effect on bargaining and resolving the impasse? , ' 

^at will be the impact of these decisions on the post strike relationship with the 
union or community group? 

Resolving Union Job Actions 

Secure a firm agreement from the union not to take action against or discipline 
thpse employees who refuse to participate ih the strike or who returned to work 
voluntarily. 

^ * *• 

Be prepared to handle ^uch union demands as: no reprisals against strikers, return to 
worl^ with full seniority end promotion rights, withdrawal of all employer legal 
actions, employer full pay for all welfare benefits such as insurance and pensions 
during the period of strike* 
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Be prepared for taxpayers' suit to force management to invoke punitive features of 
no-strike law. 

r 

Consider possible disciplinary action against employee organization; withdrawal of 
check-off privileges, suit f or <lama*ges. ^ 

r 

Prepare a joint statement with ^the union announcing the end of the strike and 
containing brief features of the settlement. 

Inform your clients, customers, suppliers, and contractors of the end qf the strike. 

Prepare a Statement explaining the sfrike settlement, conditions of return which 
includes the possibility of disciplinary action againsf^strikers. 

Consider full amnesty or limited amnesty to strikers who returff^^y a certain date. 

Consider holding individual hearings to determine recomnr^endations for, discipline 
(after strike is over). / • * ' 

Consider possible disciplinary actions agan^ strikers: written warnings, pay freeze, 
temporary leave without pay, demotion, termination of employment. 

Deal firmly and promptly, through established legal procedures, with all forms of 
threats and reprisals directed against employees or agency property. ' ' 

Inform the management team ihat they should work to make the transition back to 
work as smooth as possible. ^ 

Reduce bitterness as much as possible. ^ ^ 

Intensify upward and downward communications. 

Establish a polic/ for overtime work resuh?ing from the loss of work during the 
strike. 

» Resolving hkxvUnion Job Actions 

Meet with the group to find out what it is they want. 

To the extent that demands fall under the collective bargaining agreement, direct 
th6 non-union group to union officials. ^ ^ 

Make union officials aware of non-union group demands that fall within the 
bargaining agreennenror possible scope of bargaining. 

Attempt to persuade the union to take into consideration the-«on-union group needs 
that relate to it as the collective bargaining representative. 
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To th^ extent the issues are outside the scope of bargaining of nnanagement and the 
union, direcT the non-union group to the appropriate agent or agency, 

Refuse to bargain on those issues tTlaffall under the bargaining rights of . the- 
exclusive representative* 

Give notice of possible disciplinary or legal action if the non-union group continues 
their disruptive activity. 

If necessary, take disciplinary and/or legal actibn to stop the lob action. 
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DO YOU NEED EMPLOYEE-EAAPLOYER RELATIONS 
HELP IN ANY OF THES^ AREAS? 



Chief Spokesman in Negdtiations 
v» Grievance Processing 

Grievanqe Arbitration 
Employee C6mf>ensation 
Job Classifications 
' Labor Relations Senninars 

« 

f 

Development of Policy Manuals 

Management of Audits 
> 

Negotiations Innposses 
' Ennployee Benefits Assessnnent 

' • ■ \ 

WRITE TO: Richard Neal Associates 
Box 23 

; . • Manassas, Vjrginia 221 10 



ERIC 



J 



